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ถࠃτϥετ๏ʹ͓͚Δ 
߹ཧͷݪଇͱΤϥʔίετੳ1）

۱ɹɹాɹɹߒɹɹ࢘

ᶗɹڝ૪๏ͷݱత՝
ᶘɹ߹ཧͷݪଇͷੜͱൃలͦͯͦ͠ͷ՝
ᶙɹΤϥʔίετੳͱِཅੑճආʹ͍ͭͯ
ᶚɹ݁ɹޠ

ᶗɹڝ૪๏ͷݱత՝

ɹࡏݱɺڝ૪๏（ಠࢭې๏）ʹɺେ͖ͳظ͕ͤدΒΕ͍ͯΔɻͨͱ͑
ɺGAFA ʹද͞ΕΔϓϥοτϑΥʔϜʹΑΔσʔλͷಠͷɺ৽
͍͠αʔϏεΞϓϦΛ։ൃ͍ͯ͠ΔελʔτΞοϓΛങऩ͠ɺજࡏతڴҖ
Λഉআ͍ͯ͠ΔͷͰͳ͍͔ͱ͍͏ɺͦͯ͠ɺ༷ʑͳϏδωεख๏ʹ
ΑͬͯಠΛҡڧ࣋Խ͍ͯ͠ΔͷͰͳ͍͔ͱ͍͏ٙͳͲ͕ࢦఠ͞Ε͍ͯ
ΔɻͦͷͨΊɺσʔλɾΤίϊϛʔʹҠࢢͨ͠ߦʹ͓͚Δ৽͍͠ڝ૪ڥ
ͷొʹର͢Δ֤ࠃͷڝ૪๏ہ（ຊͷެਖ਼औҾҕһձ）ͷదͳରԠ͕
૪๏ʹɺڝ͞Ε͍ͯΔͷͰ͋Δɻ·ͨɺࣾձશൠͷ༷ʑͳมԽͷதͰɺظ
͜Ε·Ͱڝ૪๏ͷྖҬͱ͞Ε͍ͯͳ͔ͬͨΑ͏ͳɺ՝ͷରԠظ

1） See Marina L. Lao, The Major ┕uestions Doctrine, FTC Rulemaking, and
Rulemaking on Noncompete Clauses (April 21, 2023). Journal of Antitrust Enforce-
ment (JAE), Oxford Univ Press, Forthcoming, Seton Hall Law School Legal Studies
R e s e a r c h F o r t h c o m i n g , A v a i l a b l e a t S S R N : h t t p s : / / s s r n . c o m /
abstract�4429124 or http://dx.doi.org/10.2139/ssrn.4429124
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͞ΕΔΑ͏ʹͳͬͨɻͨͱ͑ɺ֨ࠩͷܹٸͳ֦େɺಛʹɺ৽͍͠࿑ؔ
ͷͷڝ૪๏ͷద༻Ͱ͋Δ2）ɻ͞Βʹɺ͜ΕҎ֎ʹԾ௨՟ʹؔ͢Δ
ਓใͷར༻ͱΠϯλʔωοτ্Ͱͷใऩू（Dataݸ૪ɺڝ scraping）3）ͷ
ɺ༷ʑͳ৽͍͕࣍͠ʑͱఏࣔ͞Εɺڝ૪๏ͰͲͷΑ͏ʹରԠͰ
͖Δͷ͔ɺͱ͍͏͕ٞΜͰ͋Δɻ
ɹଞํɺैདྷͷڝ૪๏ͷஅΈɺ੍ͦͯ͠نख๏ʹର͢Δ൷ଟ͍ɻ
۩ମతʹɺैདྷͷ੍ఆ๏Ͱ͋Δڝ૪๏Ͱɺ͜ͷΑ͏ͳ৽͍͠ʹର͠
ͯɺదʹରԠͰ͖ΔͷͩΖ͏͔ɺޙࣄతʹରԠ͠Α͏ͱͯ͠ɺ͢Ͱʹ
அ͕Լ͞Εͨ࣌ͰखΕʹͳ͍ͬͯΔͷͰͳ͍͔ɺͱ͍͏ٙͰ͋Δɻ
͜Εʹରͯ͠ɺڝ૪๏ʹΑΔ੍نޙࣄͱҟͳΔ੍نख๏͕ߟҊɺݕ౼͞Ε
ΔΑ͏ʹͳͬͨɻͨͱ͑ɺEU ͰɺDigital Market Act（DMA）੍͕
ఆ4）͞ΕɺຊͰɺಛఆσδλϧϓϥοτϑΥʔϜͷಁ໌ੑٴͼެਖ਼ੑͷ
ελʔ੍͕نલࣄͮ͘جʹํ͑ߟͱ͍͏（5੍نಉڞΔ๏ʹΑΔؔ͢ʹ্

2） See Natalia Moreno Belloso and Nicolas Petit, The EU Digital Markets Act
(DMA）⓾ A Competition ┌and in a Regulatory Glove (April 5, 2023). (2023) 48 Euro-
pean Law Review 391, Available at SSRN: https://ssrn.com/abstract�4411743

3）ɹData scraping ͱɺެ։ɺඇެ։ͱʹΣϒαΠτ͔ΒใΛநग़͢ΔߦҝͰ
͋ΔɻhiQLabs ɺLinkedIn݅ࣄ ͷϢʔβʔ͕ύεϫʔυͳ͠ʹӾཡͰ͖Δͱ͜Ζ
ใɺԾʹͦͷใ͕ͨ͠ࡌܝʹ LinkedIn ͷΣϒαΠτʹ͞ࡌܝΕͨͷͰ
͋ͬͯɺୈऀࡾʹΑΔ Data scraping Λ͢ࢭېΔ͜ͱͰ͖ͳ͍ͱஅͨ͠ɻͨ͠
͕ͬͯɺLinkedIn ɺίϯϐϡʔλٗɾཚ༻๏（ʮCFAAʯ）ʹ͖ͮجɺhiQLabs
ʹରͯ͠ɺࠩ͠ࢭΊΛ͢ٻΔ͜ͱͰ͖ͳ͍ͱ͚݁ͮͨͷ͕͜ͷܾͰ͋Δɻ
hiQ Labs, Inc. v. LinkedIn Corp., 31 F.4th 1180. ɺMetaʹ࣍ ʹؔ͢Δ݅ࣄಉ༷ʹɺ
ެ։͞Ε͍ͯΔใͰ͋Εɺͦͷར༻Λ Meta Δ͜ͱͰ͖ͳ͍ͱஅ͢͠ࢭې͕
ͨɻFacebook, Inc. v. BrandTotal Ltd., 2021 U.S. Dist. LE9IS 31558. ͜ΕʹΑͬͯɺ
গͳ͘ͱɺެ։͞Ε͍ͯΔใͰ͋Εɺར༻نɺձһͷϓϥΠόγʔΛࠜڌͱ
ͨ͠ Data scraping ɺDataޙࠓෆՄʹͳͬͨ͜ͱΛҙຯ͢Δɻࢭې scrapingɺ
Web Scraping ੜ AI ͱͷؔͰɺϒϧʔϦϯΫΛআͨ͠ AI ʹΑΔݸਓͷճ
͕ɺίϯςϯπ੍ऀ࡞ͷΠϯλʔωοτɾΤίγεςϜͱσδλϧࢢࠂʹ͋ͨ
͑ΔӨڝ͍ͯͭʹڹ૪๏ͷݒ೦͕ੜ͡ΔՄੑ͕͋ΔɻSee Christophe Carugati
(2023) : Antitrust issues raised by answer engines, Bruegel Working Paper, No.
07/2023, Bruegel, Brussels
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τͨ͠ɺ͜ͷΑ͏ʹ৽࣌ʹ༷͚ͨʑͳऔΓΈ͕ਐΜͰ͍Δɻ͔͠͠ɺ
ະ͍ͩͯ͠ੵࢁΔͷ͕ݱঢ়Ͱ͋Δɻ
ɹ͜ͷΑ͏ʹɺڝ૪๏ʹର͢Δظͱ൷͕ಉ͍ͯ͠ډΔࠓɺڝ૪๏ͷ࠷
৽ͷʹ͍ͭͯͷڀݚͱಉ࣌ʹɺݪʹཱͪฦΔ͜ͱॏཁͰ͋Δɻͦ͜
Ͱຊߘɺ͜ͷڝ૪๏ʹର͢Δٙɺ൷ͷࠜఈʹ͋Δʹ͍ͭͯযΛ
ͯΔɻຊ͕ߘऔΓ্͛Δͷɺถࠃτϥετ๏ૌুʹ͓͍ͯ༻͍ΒΕΔ
ੳख๏Ͱ͋ΔɻಛʹɺͦͷதͰɺ߹ཧͷݪଇʹؔ͢ΔٞΛཧ͢Δɻ
͜ͷ߹ཧͷݪଇɺͱͳΔߦҝ͕ڝ૪ʹѱӨڹΛ͋ͨ͑Δ͔൱͔ɺͦͷ
ੳʹͯ͠ࡍɺٴࠂݪͼඃ͕ࠂͲͷΑ͏ͳओுɺཱূΛ͖͔͢ɺΛཧ͠ɺ
֘ߦҝͷڝ૪తޮՌΛೝఆ͢Δੳख๏Λҙຯ͢Δɻ͔͠͠ɺ߹ཧͷݪ
ଇɺChicago Board of Trade ఏএ͞Εͨॳ͔Βɺ൷ͷ͍͓ͯʹ（6݅ࣄ
ରͱͳ͖ͬͯͨɻͦͷ࠷େͷཧ༝ɺࠂݪͷཱূෛ୲͕աେͰͳ͍͔ɺ
ͱ͍͏ͷͰ͋ΔɻຊߘͰɺ͜ͷ߹ཧͷݪଇ͕ɺࡏݱɺࡾஈ֊ͷੳख๏
ͱͯ͠ཧ͞Ε͍ͯΔঢ়گΛ౿·͑ɺͦΕͰͳ͓ɺࠂݪͷཱূෛ୲ͷେ͖
͕͋͞·Γղফ͞Ε͍ͯͳ͍ʹ͍ͭͯ໌Β͔ʹ͢Δɻ
ɹ࣍ʹɺຊߘͰɺ߹ཧͷݪଇΛద༻͢Δࡋɺ͜ͷ߹ཧͷݪଇʹ͍ͮج
ͯૌ͢Δ͔൱͔Λܾఆ͢Δڝ૪๏ہͷ୲͓Αͼؔ͢Δห࢜ޢɺͦ͠
ɺํ͑ߟͱͦͷհೖʹؔ͢Δࡁܦࢢͷൃͷࠜఈʹ͋Δऀڀݚ૪๏ͷڝͯ
ൃʹযΛͯΔɻಛʹɺΤϥʔίετੳʹযΛͯͯݕ౼͢ΔɻΤ
ϥʔίετੳͱɺτϥετ๏ͷద༻ʹͯ͠ࡍɺ૯ࣾձඅ༻ͷ࠷খԽͱ
͍͏తΛՌͨ͢ඞཁ͕͋Δͱ͍͏ํ͑ߟͰ͋Δɻ͜͜Ͱ͍͏૯ࣾձඅ༻ͱ

4）ɹREGULATION (EU) 2022/1925 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 14 September 2022 on contestable and fair markets in the digital
sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Mar-
kets Act).

5）ɹڞಉ੍نͱ͍͏ࣄલ੍نख๏ʹ͍ͭͯɺੜਓʰใࣾձͱڞಉ੍نɹΠϯ
λʔωοτࡦͷࡍࠃൺ੍ֱڀݚ （ɦႻॻɹ2011）ࢀরɻͱ͜ΖͰɺެਖ਼औҾ
ҕһձʹΑΔ֬खଓɺͦΕʹ͏ڝ૪এಋ（Advocacy）·ͨɺ੍نޙࣄͷதͰ
ͷૣظղܾߟࢥͷҰͭͰ͋Δɻ

6）ɹChicago Board of Trade v. U.S., 246 U.S. 231 (1918).
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ɺِཅੑͷίετɺِӄੑͷίετɺૌɾࡋͳͲʹཁ͢Δίετͷ 3
ͭͰߏ͞ΕΔɻ͜Εɺ1970 ͔ΒٸʹͦͷӨྗڹΛ֦େͨ͠γΧ
ΰֶʹΑΔࢢհೖΛաʹ͠ࢭɺࢢͷࣗಈௐػΛॏ͢ࢹΔൃ
͔Βੜ·Εͨํ͑ߟͰ͋Δɻ͢ͳΘͪɺڝ૪๏ʹΑΔࢢͷաͳհೖͷ
݁Ռɺຊདྷɺڝ૪্͕ͳ͍ߦҝ͕͞ࢭېΕΔ͜ͱʹΑͬͯͨΒ͞ΕΔ
ࣾձతͳଛࣦ（ِཅੑ（false positive）ʹΑΔଛࣦ）Λճආ͢Δ͕ࠜߟࢥఈʹ
͋Δɻ͜Εɺֶࡁܦతͳࠜڌʹཪ͚ΒΕͨཧͱ͍͏ΑΓɺࢢࡁܦ
ʹର͢Δ৴པද໌Λ্खʹද͍ͯ͠ݱΔͱ͍͏ҙຯʹ͓͍ͯۃΊͯϨτϦΧ
ϧͳදݱͰ͋Δ7）ɻ͔͠͠ɺ͜ͷِཅੑճආࢤɺτϥετ๏ɺ͋Δ͍
ɺ͜Ε·Ͱͷڝ૪๏ͷద༻ʹগͳ͔Β͵ӨڹΛ༩͍͑ͯΔɻ
ɹͦ͜Ͱɺຊߘɺถࠃʹ͓͚Δ߹ཧͷݪଇʹؔ͢Δٞঢ়گΛཧ͠ɺڝ
૪๏ʹؔ͢Δ๏తஅΈʹ͍ͭͯ͢ߟΔɻͦͯ͠ɺͦͷதͰɺΤϥʔ
ίετੳͷΑ͏ͳࢢʹର͢Δڝ૪๏ͷհೖͷϦεΫٴͼσϝϦοτ

（ِཅੑɺِӄੑ）͕ɺͲͷΑ͏ͳӨڹΛ༩͑Δͷ͔ɺ͜ͷʹ͍ͭͯݕ
౼͢Δɻͨͩ͠ڝ૪๏ʹ͓͚Δ๏తஅΈͦͷͷΛแׅతʹऔΓ্͛ɺ
·ͨɺͦΕΛݸʑͷߦҝྨܕͷதͰৄݕʹࡉ౼͢ΔͷɺۃΊͯେɺ͔ͭ
େͳ՝ΛɺͦͷڊͰɺͦͷΑ͏ͳߘͳ՝Ͱ͋Δɻવͳ͕Βɺຊࠔ
··ɺݕ౼͢ΔͷͰͳ͍ɺຊߘͷతɺ๏తஅΈʹ͓͚Δٞ
ͷத͔Βɺࡏݱͷڝ૪๏ͷظɺͦͯ͠ݱঢ়ͷෆຬ͔Βͷ൷Λཧղ͢
Δ্ͰɺߟࢀͱͳΔཁૉΛఏ͢ڙΔ͜ͱΛతͱ͢ΔͷͰ͋Δɻ

ᶘɹ߹ཧͷݪଇͷੜͱൃలͦͯͦ͠ͷ՝

1ʣ߹ཧͷݪଇͷੜͱൃల
ɹ߹ཧͷݪଇͷੜͱൃలʹ͍ͭͯɺ͢Ͱʹৄࡉͳ͕͋ڀݚΔ8）ɻৄࡉ

7）ɹِཅੑɺِӄੑͱ͍͏༻ޠ๏ͷϨτϦΧϧͳཁૉʹ͍ͭͯɺ۱ా࢘ߒʮڝ૪๏ʹ
͓͚Δِཅੑɾِӄੑʹؔ͢ΔҰߟʯాതଞฤʰݱࡁܦ๏ͷ՝ͱཧ ۚ
Ҫ࢚وઌੜهرݹ೦ॕլจू （ɦ߂จಊ 2022）87 ทɻ



(29)458

๏ֶ12 ר 96 ڀݚ ߸（2023ɿ12）

ઌڀݚߦʹৡΓɺ͜͜Ͱɺ؆୯ʹͦͷ֓ཁΛઆ໌͢Δɻ1890 ɺγϟʔ
Ϛϯ๏੍͕ఆ͞Εͨ࣌ɺࡋॴɺࡁܦʹؔ͢Δॾʹ͍ͭͯɺֶࡁܦ
Λલఏʹ๏ద༻Λ͏ߦͱ͍͏ൃ΄ͱΜͲͳ͔ͬͨɻ͜Εʹରͯ͠ɺ
γϟʔϚϯ๏ɺؒۀاͷڞΛ͢ࢭېΔ 1 ɺಠΛ͢ࢭېΔ 2 ͱ͍͏
γϯϓϧͳߏͰ͋Γɺ͔ͭɺͦͷ༰நతͰ͋ͬͨͨΊɺॳɺࡋ
ॴɺ͜ͷτϥετ๏ͷऔΓѻ͍ʹྀ͍ۤͯͨ͠ͱ͍ΘΕ͍ͯΔ9）ɻͨͩ
͠ɺ1912 ʹτϥετ๏ͷஅΈΛॳΊͯ۩ମతʹཧͨ͠ͷ͕
Chicago Board of Trade ɺγΧࣄͰ͋Δɻ͜͜ͰɺϒϥϯμΠε݅ࣄ
ΰऔҾॴʹΑΔՁ੍֨ݶɺڝ૪ͷ੍ʹΑͬͯɺڝ૪Λଅਐͤ͞Δͩ
͚ͷޮՌΛ༗͢Δ͔ɺͦΕͱɺ୯ʹڝ૪Λഁյ͢Δ͚ͩͷͷͳͷ͔ͱ͍
͏Λݕ౼͢Δඞཁ͕͋Δͱ͠ɺͦͷ্ͰɺͲͪΒͷޮՌΛ༗͢Δ͔ͱ͍
͏ٙΛղফ͢ΔͨΊʹɺ֘ۀࣄͷ༰ɺͦͷߦҝͷੑ࣭ɺ߆ଋ͕ߦΘ
ΕͨલޙͰͷࢢͷঢ়گͷมԽɺͦͯ͠ɺ࣮ࡍͷ͋Δ͍Մੑͷ͋Δকདྷ
ͷޮՌɺͯ͢Λྀ͢ߟΔඞཁ͕͋Δͱ͍͏அΛࣔͨ͠10）ɻ
ɹ͜Ε͕ɺ߹ཧͷݪଇͷੜͰ͋Γɺ͜ͷ݁ՌɺେͳཱূΛࠂݪʹ՝͢͜
ͱʹͳΔͱ͍͏݁ՌΛੜΈग़ͨ͠ͷͰ͋Δɻ͜Εʹର͢Δൃɺ൷ͷ݁Ռɺ
ถࠃͰɺ߹ཧͷݪଇʹΑΔஅΛճආ͢Δ͕ੜ·ΕͨɻͦΕ͕વҧ
๏（per se illegal）Ͱ͋Δɺવҧ๏Ͱɺݧܦଇ্ɺҧ๏ੑ͕໌Β͔ͳߦ
ҝʹ͍ͭͯɺ֘ߦҝͷଘࡏΛཱূ͢Δ͜ͱʹΑͬͯɺτϥετ๏Λద
༻͢Δ͜ͱ͕Ͱ͖Δͱ͢ΔͷͰ͋Δɻ͜ͷવҧ๏ɺੳख๏ͱͯ͠ɺ
ૌଆʹ༗རͳͷͰ͋ͬͨ͜ͱ͔Βɺ͘ద༻͞ΕΔ͜ͱʹͳͬͨ11）ɻ

8）ɹాଜ࣍࿕ʰڝ૪๏ʹ͓͚ΔΧϧςϧ੍نͷߏ࠶ங : ถൺֱΛத৺ͱͯ͠（ܚጯٛ
क़େֶ๏ֶڀݚձॻ 91）ɦ ʰΞϝϦΧτ࢙อٱጯٛक़େֶग़൛ձ（2021）ɺܚ
ϥετ๏ʹ͓͚Δ߹ཧͷݪଇʱதԝ（2017）ࣾࡁܦɻ

9）ɹͨͩ͠ɺͦͷதͰɺۀࣄఏܞʹ͓͚Δڝ૪੍ݶΛஅ͢Δࡍʹ༻͍ΒΕΔਵత
ͱࢦɺॏཁͳࡏݱ४ͱͯ͠جͷஅܞఏۀࣄͷ๏ཧɺτϥετ๏ʹ͓͚Δݶ੍
͍ͯ͠ΔɻU.S. v⓲ Addystonػͯ͠ Pipe � Steel Co., 85 F. 271, 280 (CA6 1898), aff ’d,
175 U.S. 211 (1899).

10）ɹChicago Board of Trade v. U.S., 246 U.S. 231, 238.
11）ɹU.S v. Socony-7acuum Oil Co., 310 US. 150 (1940).
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ɹେͳཱূෛ୲Λཁ͢ٻΔ߹ཧͷݪଇͱɺઌྫʹ͓͍ͯτϥετ๏ҧ
ͱஅ͞Εɺݧܦଇ্ɺਖ਼Խͷ༨ͳ͠ͱΈͳ͞Εͨ߹ʹద༻͞ΕΔ
વҧ๏ͱ͍͏ۃͳೋۃԽɺ͜Ε͕τϥετ๏ͷࠜఈʹྲྀΕΔͷ࢝·
ΓͰ͋ΔɻͳͥͳΒɺ͜ͷ 2 ͭͷੳख๏Ͱɺถࠃʹ͓͍ͯݦஶʹ
ͱͳ͍ͬͯͨՉࢢʹ͓͚Δڠௐߦಈɺಠۀاͷߦҝɺਨత੍ݶͷ
ʹର͢Δ༗ޮͳஅΈΛఏ͢ڙΔ͜ͱ͕͍͔͠ΒͰ͋Δɻͦͯ͠ɺ
͜ͷࠞཚ͕ϐʔΫʹୡͨ͠ͷ͕ɺ1960 ࠒͰ͋Δɻ͜ͷ͔ࠒΒɺಛʹɺ
ਨత੍ݶΛத৺ͱͯ͠ɺવҧ๏ͷ֦ுʹର͢Δٙɺ͞Βʹɺτϥ
ετ๏ʹΑΔࢢڝ૪ͷաͳհೖʹର͢Δ൷͕ࢦఠ͞ΕΔΑ͏ʹ
ͳͬͨɻ

2ʣγΧΰֶʹΑΔ൷ͱͦͷޙͷల։
ɹಛʹɺવҧ๏Λத৺ͱ͢Δτϥετ๏ͷӡ༻ʹରͯ͠ɺ௧ͳ൷Λ
༗໊ʹͳͬͨͷ͕ɺϩόʔτɾϘʔΫʹΑΔͯͬߦ The Antitrust
Paradox12）Ͱ͋Δɻͦͯ͠ɺϘʔΫͦͷதʹଐ͢ΔγΧΰֶɺࣗ༝ओ
ͷओྲྀࡦͷొ͋ͬͯɺτϥετݖΛਪਐ͢ΔϨʔΨϯࡁܦࢢٛ
ͱͳΓɺͦͷӨྗڹܾఆతͳͷͱͳ͍ͬͯͬͨ13）ɻ͜ͷ࣌ͷγΧ
ΰֶͷऀͷଟ͘ɺಛఆͷߦҝ͕τϥετ๏ҧͱͳΔΑ͏ͳڝ૪
తͳߦҝͰ͋ͬͨ߹ɺԾʹࡋॴ͕͜ΕΛݟಀͨ͠ͱͯ͠（͍ΘΏΔɺ

ِӄੑ）ɺதظతʹࡁܦͷࣗతͳௐػʹΑͬͯɺͦͷฐݮগ
͢Δ͜ͱʹͳΔɺͱ͍ͨͯ͑ߟɻͦͷ݁Ռɺτϥετ๏্ͷͳ͍ߦҝ
ʹରͯ͠ɺڝ૪๏Λద༻͢Ε（ِཅੑ）ɺͦͷӨڹܾఆతͰɺͦͷޙɺ
ํ͑ߟΔͱ͍͏ؕʹگͳঢ়ࠔͷࣗతͳௐͰճ෮͢Δ͜ͱ͕ࡁܦࢢ
খԽ͕ɺτ࠷Δ14）ɻ͞ΒʹɺΤϥʔίετੳͰɺ૯ࣾձඅ༻ͷࢸʹ

12）ɹROBERT H. BORK, THE ANTITRUST PARADO9: A POLICY AT WAR
WITH ITSELF 221 (1978).

13）ɹJonathan B. Baker, Taking the Error out of “Error Cost” Analysis: What’s
Wrong with Antitrust’s Right, 80 ANTITRUST L.J. 1 (2015).

14）ɹFrank H. Easterbrook, The Limits of Antitrust, 63 TE9. L. RE7. 1, 2ô3 (1984).
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ϥετ๏ద༻ͷ্ͰॏཁͰ͋Δͱ͑ߟΔɻถࠃτϥετ๏ɺ1980 
Ҏ߱ɺ͜ͷγΧΰֶʹ͍ڧӨڹΛड͚ɺͦͷࣥํߦΛେ͖͘ม͢ߋΔ͜
ͱʹͳΔଞɺࡋॴʹ͓͍ͯવҧ๏ͷݪଇͷॖখͱ͕͍᷷ͬͯͬͨɻ
ɹͦͷ݁Ռɺτϥετ๏ɺؒۀاͷڞʹΑΔΧϧςϧɾஊ߹ɺࢢ
ҝʹର͢Δવҧ๏ͷద༻ɺͦͷఠߦ૪తͳڝఆͱ͍ͬͨɺ໌Β͔ʹڠׂ
ൃͷ֨ݫԽʹ͍ͭͯɺੵۃతͳӡ༻ܧଓͨ͠ͷͷɺಠ੍نʹ͍ͭͯɺ
ௐͱͳͬͨ15）ɻ੍نର͢Δʹݶతͳӡ༻ӨΛજΊɺ·ͨɺਨ੍ۃੵ
·ͨɺ͜ͷ࣌ɺવҧ๏ͱ߹ཧͷݪଇͷؒΛຒΊΔͨΊͷੳख๏ͱͯ͠ɺ
؆ུԽ͞Εͨ߹ཧͷݪଇͱ͍͏֓೦͕ఏএ͞Εͨ͜ͱ͕͋Δ16）ɻ͔͠͠ɺ࣮
తʹड༰͞ΕۃॴʹΑͬͯੵࡋଇɺݪɺ͜ͷ؆ུԽ͞Εͨ߹ཧͷʹࡍ
Δ͜ͱͳ͔ͬͨ17）ɻͦͷͨΊɺવҧ๏ɺ߹ཧͷݪଇͱ͍͏ 2 ͭͷੳ
ख๏ͷதͰɺͦͷੳΈͷߗੑ͕ݦஶͱͳ͍ͬͯͨͷͰ͋Δɻ
ɹ͜ͷ߹ཧͷݪଇͷ࠶ཧʹؔ͢Δ͕ٞਐలͨ͠ػܖͱͳͬͨͷ͕ɺ1999
ɺΧϦϑΥϧχΞभࣃՊҩࢣձͷ͕ݶ੍ࠂʹͳͬͨ California
Dental ଇͷཧ͕ਐΜͩɻݪͱͯ͠ɺ߹ཧͷػܖΛ݅ࣄͰ͋Δɻ͜ͷ（18݅ࣄ
ଇͷ۩ମతͳੳΈΛఏএͨ͠ͷ͕ɺAmexݪ༗ྗͳ߹ཧͷ࠷ɺࡏݱ
ɺࣗࣾͷΧʔυՃໍళʹ͓͍ͯɺɾΛ݅ࣄͰ͋Δɻ͜ͷ（19݅ࣄ

15）ɹવҧ๏ͷݪଇͷॖখͱ͍͏͔ͨͪͰਨతඇՁ੍֨ݶʹ߹ཧͷݪଇ͕ద༻͞Ε
ΔΑ͏ʹͳͬͨɻSee Continental T.7. Inc. v. GTE Sylvania Inc., 433 U.S 36 (1977).
ଞํɺڞಉߦҝ੍نͰ͋ͬͯɺͦͷਖ਼Խࣄ༝Λྀͨ͠ߟԻָஶूݖ࡞தཧஂମ
ʹؔ͢Δ݅ࣄͰ͋Δ BMI ʹଇݪతͰ͋Δͱ൷͞Ε͍ͯͨવҧ๏ͷߗɺ݅ࣄ
ର͢Δݟ͠ͷҰͭͱݟΔ͜ͱ͕Ͱ͖ΔɻBroadcast Music Inc., v. Columbia Broad-
casting System Inc., 441 U.S. 1 (1979).

16）ɹ7ogel v. American Society of Appraisers, 744 F.2d 598 (7th Cir. 1984) (Richard
Posner J.)

17） See National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla., 468
U.S. 85(1984). ͳ͓ຊܾʹ͍ͭͯɺాଜ࣍࿕ʮNCAA τϥετࠃΔถݟʹ݅ࣄ
๏ͷ؆ུԽ͞Εͨ߹ཧͷݪଇʯܚጯٛक़େֶڀݚۀ࢈ॴฤʰਖ਼ాୀ৬ɹ๏ͱࡁܦͷج
ຊʱܚጯٛक़େֶڀݚۀ࢈ॴ（1990 ）153 ทࢀরɻ

18）ɹCalifornia Dental Ass’n, v. F. T. C, 526 U.S. 756 (1999).
19）ɹOhio v. Am. Express Co., 138 S. Ct. 2274, 2289 (2018).
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͏ඞཁࢧର͠ɺΫϨδοτΧʔυձࣾʹՃໍళ͕ʹ٬ސೖ͠Α͏ͱ͢Δߪ
͕͋ΔՃໍళखྉ͕ΑΓ͍҆ΫϨδοτΧʔυͰͷࢧ͍Λਪ·ͨґ
པ͢ΔߦҝΛͨ͠ࢭېΞϯνɾεςΟΞϦϯά߲（an anti-steering,

contractual provision）͕ͱͳͬͨɻ͜ΕʹΑͬͯɺՃໍళ͕खྉͷ
Χʔυར༻ʹ٬ސΛ༠Ҿ͢Δखஈ͕ࣦΘΕΔ͜ͱʹͳΔɻ݁ͱͯ͠ɺ
Amex ͷߦҝɺτϥετ๏ҧͱஅ͞Εͳ͔ͬͨͷͷ20）ɺຊ
ܾɺ߹ཧͷݪଇͷੳΈΛఆࣜԽͨ͠ͷͱͯ͠ධՁ͞Ε͍ͯΔɻ

3ʣ߹ཧͷݪଇͷ 3ஈ֊ੳͱِཅੑόΠΞε
ɹAmex গݮΛߴ࢈ੜࢢྗͱɺࢧࢢଇͰɺݪఏࣔͨ͠߹ཧͷ͕݅ࣄ
ͤ͞Ձ֨Λ্ঢͤ͞ΔڪΕͷ͋Δߦ׳ͷಛఆʹযΛ͋ͯɺୈ 1 ஈ֊Ͱɺ
ඃࠂͷߦҝʹΑͬͯɺ͕ࠂݪͲͷΑ͏ͳଛΛड͚ͨͷ͔ɺ૬खํͷڝ૪
తߦҝͷଘٴࡏͼڝ૪্ͷଛʹ͍ͭͯҰԠͷཱূΛ͏ߦඞཁ͕͋Δɻ͜ͷ
ஈ֊Ͱɺࢢྗͷཱূ͕ॏཁͳཁૉͱͳΔɻ͜ͷཱূʹޭͨ͠ஈ֊Ͱɺ
ඃࠂଆɺୈ 2 ஈ֊ͱͯ͠ɺࣗݾͷߦҝͷਖ਼Խࣄ༝ʹཱ͍ͭͯূ͢Δඞཁ
͕͋ΔɻԾʹɺඃࠂͷਖ਼Խࣄ༝ͷཱূ͕ޭ͢Εɺୈ 3 ஈ֊ʹ͓͍ͯɺ
૪తͰͳ͍खஈʹΑͬͯɺڝҝʹΘͬͯɺΑΓߦͷࠂͼɺඃ࠶ɺࠂݪ
ͦͷڝ૪ଅਐతͳ߹ཧੑ͕ୡ͞Ε͏Δ͜ͱΛূ໌͢Δػձ͕༩͑ΒΕΔ͜
ͱʹͳΔ21）ɻ͔͠͠ɺ߹ཧͷݪଇͰɺୈ 1 ஈ֊Λಥഁ͢Δ͜ͱۃΊͯ
ঢ়Ͱେ͖ͳมԽͳ͍23）ɻݱͰ͋Δ22）ɻࠔ
ɹಛʹۙͰɺ๏ՈͱࡋɺΑΓਫ਼៛ͳࡁܦੳʹͮ͘جఆྔతͳ
ΔΑ͏ʹͳ͍ͬͯΔɻͦͷ݁Ռɺτϥετ๏ҧͷཱূ͢ٻΛཁ（24ڌূ
ʹཁ͢Δࡁܦੳͷෛ୲25）Ұɺ૿Ճ͍ͯ͠Δɻ͜ΕʹՃ͑ͯɺࢢͷ
ࣗಈௐػΛڧௐ͢ΔΤϥʔίετੳɺِཅੑճආࢤɺࠂݪͷτ

20）ɹຊܾͷৄࡉɺҪാཅฏʮʮऔҾܕʯͷೋ໘ϓϥοτϑΥʔϜʹΑΔਨతͳ੍
ͱγϟʔϚϯτϥετ๏ݶ 1 ɿΞϝοΫε݅ࣄ࿈ࡋߴ࠷ܾʦ2018.6.25ʧʯެ
ਖ਼औҾ 821 ߸（2019）19 ทࢀরɻ

21）ɹ7 PHILLIP E. AREEDA � HERBERT HO7ENKAMP, ANTITRUST LAW, Ch.
15 (4th ed. 2017).
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ϥετૌুΛఏ͢ىΔΠϯηϯςΟϒʹѱӨڹΛٴ΅͢͜ͱʹͳΔ26）ɻ࣍
ʹɺถࠃͷΤϥʔίετੳɺ੍نʹΑͬͯੜ͡Δ૯ίετͷ࠷খԽΛޮ
ੑͱධՁ͠ɺِཅੑɺِӄੑʹΑͬͯੜ͡ΔࣾձతଛࣦશମΛධՁ͢Δͨ
Ίɺ֘ߦҝͷऀࣄͷརಘ（੍نΑͬͯੜ͡Δଛࣦ）ͱͦͷඃऀͷଛࣦ
ΛݸผʹධՁ͢Δࢹͳ͍Α͏ʹࢥΘΕΔɻ
ɹ͜ͷΑ͏ʹɺถࠃͷ࿈ࡋॴ͕ɺΤϥʔίετੳɺِཅੑϦεΫճආ
૪๏Λڝ͕ؔػߦͱͳΔͷͳͥͩΖ͏͔ɻ͜ͷʹ͍ͭͯɺ୯Ұͷ
ӡ༻͢ΔΑ͏ͳ EU ͱҟͳΓɺ͞ࢄΕͨࣥؔػߦͱઌྫ߆ଋੑͷࡋ͍ڧ
γεςϜʹͦͷݪҼ͕͋Δͱ͍͏ࢦఠ͕͋Δ27）ɻ࣍ʹɺྫ͑ɺถࠃͷ

22）ɹ1977 ͔Β 99 ·Ͱʹఏ͞ىΕͨτϥετૌু 495 ݅ͷ͏ͪɺ84� ͷࣄҊ͕
ͷཱূ͕ෆेͰ͋Δ͜ͱΛཧ༝ʹૌু͕ऴ͍ྃͯ͠Δɻ͜͜Ͱ͍͏ୈࠂݪ 3 ஈ֊·
ͰཱূΛ͓͕͍ޓਚ͘͠ɺͦͷ্Ͱɺࡋॴ͕ɺརӹྔߧͷஈ֊ɺ͢ͳΘͪɺ
ॴ͕அΛԼ͢ͱࡋʹऴత࠷ɺ͠ྔߧ૪తޮՌΛൺֱڝ૪ଅਐޮՌɺڝҝͷߦ֘
Ҋɺશମͷࣄ͏͍ 4ˋͱ͍ΘΕΔɻSee Michael A. Carrier, The Real Rule of Rea⓱
son⓾ ┆ridging the Disconnect, 1999 B.Y.U.L. L. Rev., 1265,1268ô1269 (1999).

23）ɹ1999 ͔Β 2009 ·ͰͷௐࠪͰɺ97ˋͷ͕݅ࣄୈ 1 ஈ֊Ͱऴྃ͠ɺ࠷ऴతͳ
ஈ֊·ͰࢸΔͷ 2ˋͰ͋ΔɻSee Michael A. Carrier, The Four⓱Step Rule of Rea⓱
son, 33 SPG ANTITRUST 50 (2019); Michael A. Carrier, The Rule of Reason in the 
Post Actavis World, 2018 COLUM. BUS. L. RE7. 25 (2018).

24）ɹఆྔతͳূڌʹաʹґ͢ڌΔ͜ͱͷੑʹ͍ͭͯ࣍ͷจݙΛࢀরɻSee
Jonathan B. Baker, Market De╓nition⓾ An Analytical Overview, 74 ANTITRUST L.J.
129, 132ô33 (2007). ·ͨɺఆੑతͳূڌͷॏཁੑΛࢦఠ͢Δͷͱͯ࣍͠ͷจݙΛࢀ
রɻSee Marina Lao, No⓱Fault Digital Platform Monopolization, 61 Wm. � Mary L.
Rev. 755 (2020), at 810ô811.

25）ɹDaubert v. Merell Dow Pharm. Inc., 509 U.S. 579 (1993). See Andrew I. Gavil, De⓱
fining Reliable Forensic Economics in the Post⓱Daubert⓳Kumho Tire Era⓾ Case
Studies from Antitrust, 57 Wash � Lee L. Rev. 831(2000). See also Roger D. Blair �
D. Daniel Sokol, The Rule of Reason and the Goals of Antitrust⓾ An Economic Ap⓱
proach, 78 ANTITRUST L.J. 471, 473 (2012).

26） See Jonathan B. Baker, Taking the Error Out of ╏Error Cost╝ Analysis⓾ What’s 
Wrong with Antitrust’s Right, 80 Antitrust L.J. 1,3. (2015),

27）ɹNicolas Petit, A Theory of Antitrust Limits, 28 Geo. Mason L. Rev. 1399, 1449
(2021).



453(34)

ถࠃτϥετ๏ʹ͓͚Δ߹ཧͷݪଇͱΤϥʔίετੳ

τϥετૌুʹ͓͍ͯɺԾʹɺ͋Δܾ͕ɺ໌Β͔ʹτϥετ๏ͷద༻
ͱͯ͠ޡΓͷ͋ΔͷͰ͋ͬͨͱͯ͠（ِཅੑ）ɺ͜Ε͕ઌྫͱཱͯ֬͠
ͯ͠͠·͏͜ͱʹͳΔɻ·ͯ͠࿈߇ૌࡋॴࡋߴ࠷ͷ߹ɺͦͷઌ
ྫͱͯ͠ͷՁ͍ߴͱΈͳ͞ΕΔ͜ͱʹͳΔ͔Βɺ͜ͷΑ͏ͳܾ͕ઌྫ
Γฦ͞Εͯ͠·͏ͱ͍͏ϦεΫ͕͋Δɺ͜Ε܁Γ͕ޡଋੑͷதͰɺಉछͷ߆
Λ͘ڧҙ͍ࣝͯ͠ΔࡋॴɺΉ͠Ζɺτϥετ๏্ɺෆదͳߦҝΛݟ
ಀ͢Α͏ͳܾʹͳͬͨͱͯ͠（ِӄੑ）ɺͦͷޙɺࢢͷࣗಈௐػ
ʹΑͬͯɺͦͷࣾձతͳฐݮ͕গ͢Δ΄͏͕҆શͰ͋Δͱ͍͏ߟࢥʹภΓ
͕ͪʹͳΔ͜ͱΉΛಘͳ͍ͱ͍͑Δ28）ɻ

4ʣࠂݪউૌ͔ྫࣄΒݟΔ߹ཧͷݪଇͷݶք
ɹࠂݪউૌ͕͍͠ݫͱݴΘΕΔถࠃͷτϥετૌুͰ͋ͬͯɺࠂݪଆ͕
উૌͨ݅͠ࣄগͳ͕Βଘ͢ࡏΔɻۙͷউૌྫࣄͱͯ͠औΓ্͛ΒΕΔ
͜ͱ͕ଟ͍ͷ͕ɺAlston ʹͰɺֶੜΞεϦʔτ݅ࣄͰ͋Δɻ͜ͷ（29݅ࣄ
ର͢Δڭҭʹؔ࿈͢Δਵతͳڅͷ੍ݶΛ֤େֶʹ՝ͨ͠ NCAA ͷنଇ
͕γϟʔϚϯ๏ 1 ʹҧ͢Δͱஅ͞Εͨɻຊ݅Ͱɺେֶεϙʔπʹ͓
͚ΔΞϚνϡΞϦζϜΛอ͢ޢΔͨΊʹਖ਼Խ͞ΕΔͱ͍͏ NCAA ଆͷओ
ுʹ͍ͭͯɺΞϚνϡΞϦζϜͱ͍͏ఆٛͦΕࣗମཱ͕֬͞ΕͨͷͰͳ
͘ɺΞϚνϡΞϦζϜͱফඅऀͷधཁͱͷؔ࿈ੑेཱূ͞Ε͍ͯͳ͍ͱ
ͯ͠ɺ͜ΕΛୀ͚ͨ30）ɻͱ͜ΖͰɺ͜ͷܾͰɺڵຯਂ͍දݟ͕ݱΒΕ
ΔɻͦΕɺRuick-look approval ͱ͍͏දݱͰ͋Δ31）ɻܾʹ͓͍ͯɺ͜

28）ɹFrank H. Easterbrook, Allocating Antitrust Decisionmaking Tasks, 76 GEO. L.J.
305, 320 (1987).

29）ɹNat’l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141 (2021).
30）ɹͨͩ͠ɺڭҭʹؔ࿈͠ͳ͍ใुΛؚΊɺҰ੍ݶΛ՝͢͜ͱ·Ͱ͞ڐͳ͍Θ͚Ͱ

ͳ͍ɻେֶεϙʔπʹ͓͍ͯແ੍ݶͳใु͕ࢧΘΕΕɺϓϩϑΣογϣ
φϧɾεϙʔπͱͷ۠ผ͕͔ͭͳ͘ͳΔͱ͍͏ҙຯʹ͓͍ͯɺΞϚνϡΞϦζϜΛࠜ
ཧੑ͕ೝΊΒΕΔ༨͕͋Δɻ߹ʹݶͱ͢ΔҰఆͷ੍ڌ

31）ɹNCAA v. Alston, 141 S. Ct. 2156.
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ͷදݱɺNCAA ͕ूஂతͳങखಠྗ（monopsony power）Λڗड͍ͯ͠
Δ͜ͱΛೝΊɺ͜ͷछͷ੍͕͋ݶΕɺࣗͷαʔϏεΛചΔ͜ͱ͕Ͱ͖Δ
ֶੜΞεϦʔτɺଞʹࣗΒͷ࿑ಇྗΛചΔՄੑ͕ͳ͍͜ͱΛࢦఠ͠ɺ͍
͔ʹɺNCAA ͕δϣΠϯτɾϕϯνϟʔͰ͋ͬͨͱͯ͠ɺͦͷແͷن
ଇ੍ݶͷͯ͢Λଈ࠲ʹঝೝ͢ΔΑ͏ͳྨͷͷͰͳ͍（it is hardly of

the sort that would warrant Ruick-look approval for all its myriad rules and

restrictions）ͱ͍͏จ຺ͷதͰɺNCAA ͷ߅หΛ൱ఆ͢ΔܗͰ༻͍ΒΕ͍ͯ
Δɻͨͩ͠ɺैདྷ͜ͷ Ruick-look ͱ͍͏දݱɺ؆ུԽ͞Εͨ߹ཧͷݪଇ
ͷͳ͔ͰɺҰͯ͠ݟڝ૪తͰ͋ΔͱஅͰ͖Δ߹ʹɺৄࡉͳࢢੳ
Λཁ͞ͳ͍ͱ͍͏ҙຯͰ༻͍ΒΕ͖ͯͨͷͰ͋Δɻ͢ͳΘͪɺAlston 
ܾͰͷ Ruick-look approval ͱ͍͏දݱɺҰͯ͠ݟ߹๏ͳ߹Ͱ͋Εɺ
τϥετ๏ద༻͞Εͳ͍ͱ͍͏ٯͷҙຯͰ༻͍ΒΕ͍ͯΔͷͰ͋Δɻͦ
ͷͨΊɺ͜ͷ Ruick-look approval ͱ͍͏ද͕ݱಠΓา͖ͯ͠ɺૣ͍ஈ֊Ͱɺ
Ұͯ͠ݟτϥετ๏ҧͰͱ͍͏ओுΛ͠ڐɺඃࠂଆͷུܾࣜͷਃཱ
Λ༰қʹ͢Δͱ͍͏݁ՌΛটདྷ͢ΔϦεΫΛࢦఠ͢Δݟղ͕͋Δ32）ɻ͜ͷ
ɺNCAA ͷ੍ݶϧʔϧʹ͍ͭͯɺڝ૪ଅਐతͰ͋Δͱ͍͏ਪఆΛஔ͘
͜ͱʹΑͬͯɺेͳݕ౼Λ͜͏ߦͱͳ͘ɺڝ૪తޮՌ͕൱ఆ͞Ε͍ͯΔ
ͱ͍͏ࢦఠ͋Δ33）ɻ͜ͷɺAlston ܾɺࠂݪউૌͱͳͬͨͷͰ
͋ͬͯɺNCAA ͷ߅หओு͕҆қʹೝΊΒΕ͍ͯͳ͍͜ͱ࣮ࣄͰ͋Δɻ
͞Βʹɺͦͷੳख๏ɺ࣮ʹ Amex ͷͰ͋Δɻͦ͏ͨ͠ڌґʹ݅ࣄ
Ͱ͋ͬͯɺ͜ͷ Ruick-look approval ͱ͍͏දݱʹ͕ٙఄ͞ΕΔͱ͍͏
͜ͱɺͦΕࣗମɺτϥετૌুʹ͓͚Δࠂݪͷཱূෛ୲ͷେ͖͞ɺِ
ཅੑճආʹର͢Δ࣮Ոऀڀݚͷݒ೦͕େ͖͍͜ͱΛ͍ࣔࠦͯ͠Δͱ
͍͑Δɻ

32） See Christopher R. Leisie, Disapproval of ┕uick⓱Look Approval⓾ Antitrust After
NCAA v⓲ Alston⓲ 100 Wash. U. L. Rev. 1, 22 (2022).

33）ɹId at 49. Evan Kanz, Changing the NCAA’s ╏Year⓱in⓱Residency╝ Rule⓾ Narrow⓱
ing Supreme Court Precedent from ┆elow, 52 UIC J. MARSHALL L. RE7. 1085,
1102 (2019).



451(36)

ถࠃτϥετ๏ʹ͓͚Δ߹ཧͷݪଇͱΤϥʔίετੳ

ɹ·ͨɺAlston ɺNCAAࠂݪ͍͓ͯʹ݅ࣄ ͷنଇ͕࣮࣭తͳڝ૪త
ޮՌΛ༗͢Δ͜ͱΛࣔ͞ͳ͚ΕͳΒͳ͍34）ɻ͔͠͠ɺ͜ͷஅΈ͕ɺ
ຊ݅نଇʹΑͬͯੜ͡Δଛͷূ໌͚ͩͰͳ͘ɺͦΕʹΑͬͯ૬͞ࡴΕΔޮ
ੑΛݕ౼ͨ͠ͱͯ͠ͳ͓ɺڝ૪తޮՌΛ༗͢Δͷͩͱ͍͏ཱূΛٻ
Ί͍ͯΔͱ͢Εɺୈ 2 ஈ֊ʹ͓͚Δඃࠂͷਖ਼Խࣄ༝ͷཱূΛͭ͜ͱͳ
͘ɺͯ͢ͷཱূΛ͕ࠂݪෛ͏͜ͱʹͳͬͯ͠·͏ͱ͍͏ݒ೦͕͋Δ35）ɻ͜
ͷΑ͏ʹɺ߹ཧͷݪଇͰɺୈҰஈ֊ͷཱূͷ͕ܰݮॏཁͳ՝Ͱ͋Δɻ
͜Εʹରͯ͠ɺِཅੑճආ͚ڧ͕ࢤΕɺવͳ͕ΒɺࠂݪͷཱূΛ
҆қʹܰ͢ݮΔ͜ͱ͞ڐΕͳ͍͜ͱʹͳΔɻ·ͨɺ͜ͷ 3 ஈ֊（ࡋॴʹ

ΑΔརӹྔߧʹΑΔஅ·ͰؚΊΔͱ 4 ஈ֊）ͷ߹ཧͷݪଇϧʔϧͷ֤ஈ֊Ͱɺ
ͲͷఔͷओுཱূΛೝΊɺ͋Δ͍߅หΛೝΊΔ͔Ͳ͏͔ͷ۩ମతͳࡋ
ॴͷஅͷͳ͔Ͱِཅੑճආ͕ࢤɺͦͷੳʹӨڹΛ༩͑ΔՄੑ൱
ఆͰ͖ͳ͍ɻ͜ͷɺͨͱ͑ɺୈ 3 ஈ֊ʹ͓͚ΔɺΑΓ੍ݶతͰͳ͍
ସखஈʹؔ͢Δٞ36）Ͱɺସखஈͷଘࡏͷཱূਫ४ʹ͍ͭͯɺݕ౼͢
͖՝͕ଟ͍ͱࢥΘΕΔɻ
ɹ͜ͷΑ͏ʹɺࡏݱʹ͓͍ͯ߹ཧͷݪଇɺґવͱͯ͠ɺࠂݪͷཱূෛ୲
͕େ͖͘ɺ·ͨͦͷӡ༻ʹ͓͍ͯɺِཅੑճආ࡞͕ࢤ༻͍ͯ͠ΔͱࢥΘ
ΕΔ෦͕͞ݟࢄΕΔɻ͔͠͠ɺগͳ͘ͱϒϥϯμΠε͕ͨࣔ͠ࣄ
Chicago Borad of Trade Β͔݅ࣄ 100 Ҏ্ͷ࣌Λͯܦɺ֤εςοϓʹٻ
ΊΒΕΔཱূͷ༰Λݸผʹ͍ٞͯ͘͜͠ͱ͕ՄʹͳΔఔʹ·Ͱɺ
ेཧ͞Εͨɻޙࠓɺ֤ஈ֊ʹ͓͚Δݕ౼ख๏ͷਫ਼៛Խ͕ظ͞ΕΔɻ

34）ɹNCAA v. Alston, 141 S. Ct. 2160.
35） See Herbert. Hovenkamp, A Miser’s Rule of Reason⓾ The Supreme Court and

Antitrust Limits on Student Athlete Compensation. 78 N.Y.U. Ann. Surv. Am. L. 1, 13
(2022).
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ᶙɹΤϥʔίετੳͱِཅੑճආʹ͍ͭͯ

1ʣِཅੑճආࢤʹର͢Δࣥߦہͷಈ
ɹِཅੑճආɺถࠃͷ࿈ࡋॴʹ͓͍ͯݦஶͳͰ͋Δɻઌྫ߆
ଋੑ͕ࢧ͢ΔถࡋࠃॴͰɺ͜ͷܹٸ͕ʹมԽ͢Δͱఆ͍͠ɻ
͜ͷɺِӄੑϦεΫճආʹΑΔੵۃతͳτϥετࡦΛ͢ࢤΔถࠃ࿈
औҾһձɺ2021 ɺ࿈औҾҕһձ๏ 5 ͷద༻ൣғʹ͍ͭͯɺྫ
ʹΑΓཱ֬͞ΕͨγϟʔϚϯ๏ͷӡ༻Ͱࣔ͞Ε͍ͯΔൣғʹݶఆ͠ɺ͍ΘΏ
Δ๖ժ੍نΛ์͢غΔࢫɺએͨ͠ݴ 2015 ͷ໌Λఫճͨ͠37）ɻͦͷ্Ͱɺ
2022  11 ݄ɺҕһձɺ࿈औҾҕһձ๏ 5 ͷ৽͍ࣥ͠ํߦΛࣔ͠
ͨ38）ɻओͨΔࠜڌͱͯ͠ɺಉ 5 ɺٞձʹΑΓ๖ժ੍نΛ͓͜ͳ͏ݶݖ
Λ༩͢ΔͷͰ͋ͬͨͱ͢Δཱ๏ܦҢΛ͍ͯ͛ڍΔɻ

36） See Epic Games, Inc. v. Apple, Inc., 2023 U.S. App. LE9IS 9775. τϥετ๏্
ͷʹؔ͢ΔݶΓɺࠂݪͷओுೝΊΒΕ͍ͯͳ͍ɻ͜ͷ݅ࣄɺApple ͕ɺiP-
hone ΞϓϦʹ͍ͭͯɺࣗࣾͷ AppStore ͷΈ͔ΒΞϓϦΛ৴͢Δ͜ͱΛཁ͠ٻɺ
ಛʹήʔϜΞϓϦʹ͍ͭͯɺ͋ΒΏΔ՝ۚʹ͍ͭͯɺखྉͱͯ͠ΞϓϦۚ·ͨ
ɺΞΠςϜߪೖۚͷ 30ˋΛऩ͍ͯ͠Δߦҝ͕ɺτϥετ๏ҧͱͳΔ͔൱
͔͕ʹͳͬͨ݅ࣄͰ͋Δɻ࿈ࡋͰɺEpic Games ɺApple ͷΞϓϦ
߲͕ϞόΠϧήʔϜʹؔ͢ΔऔҾίετΛڝ૪ਫ४Ҏ্ʹҾ্͖͛ɺऔҾΛݮগ
ͤ͞ɺࢢڝ૪Λ્͍ͯ͠Δ͜ͱʹ͍ͭͯɺApple ͷखྉ͕ 30� ͷ··ҡ࣋
͞Ε͍ͯΔ͜ͱͦΕࣗମ͕ɺࢢͷ֦େͱधཁ૿ʹؑΈΔͱՁ͕֨ਓҝతʹ͘ߴͳͬ
͍ͯΔ͜ͱΛࣔࠦ͠ɺEpic Games ଆୈ 1 ஈ֊ͷཱূʹޭ͍ͯ͠Δͱ͞Εͨɻ͜
ͷ݅ࣄͰɺୈ 2 ஈ֊ͷਖ਼Խࣄ༝ͷ૪͍ʹ͓͍ͯɺApple ଆͷ߅หΛͲͷΑ͏ʹऔ
Γѻ͏͔͕ʹͳ͍ͬͯΔɻͳ͓࿈ࡋͰɺΑΓ੍ݶతͰͳ͍ଞͷखஈͷଘ
લͷηΩϡϦςΟνΣοΫͷଥࣄͷͨΊͷਓҝతͳޢɺηΩϡϦςΟอ͍ͯͭʹࡏ
ੑͳͲ͕ٞ͞Ε͍ͯΔɻEpic Games, Inc. v. Apple Inc., 559 F. Supp. 3d 898, 2021
U.S. Dist. LE9IS 172303 (N.D. Cal., Sept. 10, 2021).

37）ɹFTC, Statement of Enforcement Principles Regarding “Unfair Methods of Com-
petition” Under Section 5 of the FTC Act (Aug. 13, 2015).

38）ɹFTC, Policy Statement Regarding the Scope of Unfair Methods of Competition
Under Section 5 of the Federal Trade Commission Act Commission File No.
P221202ʤNovember 10, 2022ʥ.
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ɹ࿈औҾҕһձɺ͞Βʹɺunfair ͷஅج४ʹ͍ͭͯɺڝ૪
（competition on the merits）Λ્͢Δ͔൱͔ɺ۩ମతʹ 2 ͭͷཁૉΛྀߟ
͢Δͱͨ͠ɻୈҰʹɺ֘ߦҝ੍͕ڧతɺࡡऔతɺஊ߹తɺٮతɺٗᛋతɺ
ུୣతͱ͍ͬͨܗͰྗࡁܦͷߦΛ͏ߦՄੑ͕͋Δ͜ͱΛࢦఠ͍ͯ͠Δɺ
ͱ͢͏ߦΛ੍نͳ͍߹Ͱ͑ݟҝ͕ද໘্ෆެਖ਼Ͱ͋Δͱߦɺ֘ʹ࣍
Δ39）ɻୈೋʹɺ֘ߦҝ͕ɺফඅऀɺ࿑ಇऀͳͲࢢࢀՃऀʹӨڹΛ༩͑
͍ͯΔ͔Ͳ͏͔ͷΈͳΒͣɺ֘ߦҝ͕ɺڝ૪݅ʹѱӨڹΛ͕͢΅ٴ
͋Δ͔Ͳ͏͔ʹྀ͍ͭͯ͢ߟΔͱ͍ͯ͠Δ40）ɻಛʹɺୈೋͷஅཁૉͰɺ
໌֬ͳՁ֨ͷҾ্͖͛ɺੜྔ࢈ͷݮɺফඅऀधཁऀͷબࢶͷ੍ݶ
࣭ԼɺΠϊϕʔγϣϯͷ੍ͷΈͳΒͣɺ൱ఆతͳ݁ՌΛੜΈग़͕͢
͋Δ͔Ͳ͏͔Λݕ౼͢Δͱ͍ͯ͠Δ41）ɻͨͱ͑ɺ༷ʑͳߦ׳ͷྦྷੵޮՌ
ͷҰ෦42）Ͱ͋Δ߹ɺ੍نͷରͱͳΓ͏Δͱࣔࠦ͢Δɻ͜Εɺಉ 5
ͷղऍɺӡ༻ʹ͓͚Δ๖ժ੍نͷ෮׆Λҙຯ͢Δɻ࣍ʹɺ֘ߦҝʹؔ͠
ͯɺඃࠂଆͷۀاʹΑΔਖ਼Խࣄ༝ͷओுʹ͍ͭͯɺԽ͢Δ͜ͱ͕Ͱ
͖ͳ͍ཁҼʹྀ͍ͭͯ͢ߟΔͱ͍ͯ͠Δ43）ɻͦͯ͠ɺ͜ͷ໌Ͱɺ
τϥετ๏ʹؔͯ͠ɺͦͷڝ૪తޮՌ͕໌֬Ͱͳͯ͘ɺͦͷڝ૪తޮ
ՌΛੜΈग़֖͢વੑͷ͋Δજࡏతͳҧߦҝʹ੍͍ͭͯنରͱ͢Δɻͨ
ͱ͑ɺಠྗ·ͨࢢྗΛ֫ಘ͍ͯ͠ͳ͍ऀۀࣄʹΑΔߦҝɺτϥε
τ๏ҧʹൃల͢ΔΛߦͭ࣋ҝؚ͕·ΕΔͱ͢Δ44）ɻ͜ͷ໌Ͱɺ࿈
औҾҕһձ੍͕نΛ͏ߦՄੑͷ͋ΔߦҝΛྻ͍ͯ͠ڍΔɻͦͷҰ෦ʹͭ
͍ͯྫࣔ͢Δͱɺᶃτϥετ๏ҧʹൃల͢Δͷ͋Δ߹ซɺങऩɺ·
ͨδϣΠϯτɾϕϯνϟʔɺᶄτϥετ๏্ɺڝ૪ʹѱӨڹΛ༩͑ΔՄ

39） Id at 9.
40） Ibid⓲
41） Id at 10.
42） Ibid⓲
43）ɹ໌Ͱɺa net e⒏ciencies test or a numerical cost-benefit analysis Λ༻͍Δ͜

ͱͳ͍ͱࢦఠ͢ΔɻId at 11.
44） Id at 12.
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ੑ͕͋Δͷͷɺతʹτϥετ๏ʹҧ͍ͯ͠ͳ͍͔͠Εͳ͍
Ҋɺ͞ΒʹɺᶅϩΠϠϧςΟɾϦϕʔτɺ๊͖߹Θͤൢചɺഉࣄ߹݁ۀا
ଞ݅औҾʹ͍ͭͯɺۀքߦ׳ۀքͷੑ࣭ʹΑͬͯɺτϥετ๏ҧ
ʹൃల͢Δ͕͋Δͷ（the tendency to ripen into violations of the

antitrust laws）͕͛ڍΒΕ͍ͯΔɻ
ɹ͞Βʹɺʮτϥετ๏ͷਫ਼ਆʯʹ͢Δͱஅ͞ΕΔߦҝͱͯ͠ɺᶃ҉
ͷڠௐΛଅਐ͢Δߦ׳ɺᶄ૯ମతͳଛΛҾ͖͢͜ىՄੑͷ͋Δഉଞత
ฒߦߦҝɺᶅྦྷੵతʹࢢͷڝ૪݅ΛऑମԽͤ͞Δʹ͋Δߦҝɺᶆඪ
४ઃఆϓϩηεΛऑମԽͤ͞Δɺ·ͨɺಛڐग़ئͷ৹ࠪΛ͢Δෆਖ਼ߦ
ҝɺᶇΫϨΠτϯ๏ͷద༻Λड͚ͳ͍ങ͍खʹର͠ɺෆΓ߹͍ͳൢଅख
Λࢧ͏͜ͱΛҙਤతʹ༠Ҿ͠ɺ·ͨɺडྖ͢Δ͜ͱʹΑΔՁ֨ࠩผɺᶈ
ʹ͓͚ΔࢢΛਤΔͨΊʹɺಉҰ·ͨؔ࿈࣋ྗΛར༻͠ɺͦͷҡࢧࢢ
ͷ๊͖߹ΘͤɺόϯυϧɺಠऔҾɺϩΠϠϧςΟɾ্࣮ࣄΔ͢૪Λ્ڝ
Ϧϕʔτɺᶉݸผʹɺτϥετ๏ʹҧ͠ͳ͍Մੑ͕͋Δͷͷɺෳ
ͷߦ߹݁ۀاҝ͕Ұ࿈ͷྲྀΕͱͯ͠ߦΘΕΔ߹ɺᶊϢχίʔϯۀاͳͲ
ͷങऩͳͲ͕͛ڍΒΕΔ45）ɻ

2ʣ͜ͷࣥํߦͷӨڹͱධՁ
ɹ͜ͷ໌ 1970 Ҏલͷ࿈औҾҕһձͷӡ༻ͷճؼɺΉ͠ΖͦΕ
Ҏ্ʹੵۃతͳ੍نΛ͏ߦՄੑΛ͍ࣔͯ͠Δɻ͜Εʹରͯ͠ɺҕһͰ͋Δ
Christine S. Wilson ͷରҙ͕͋ݟΔ46）ɻରҙݟͰɺ͜ͷ໌ɺۃΊ
ͯෆ໌֬ͳʮݟΕΘ͔Δ（“I know it when I see it”）ʯΞϓϩʔνΛ࠾༻͠ɺ
͔ͭɺͦΕΛͲͷΑ͏ʹ࣮͢ࢪΔ͔ʹ͍ͭͯ۩ମతͳํ๏໌ࣔͤͣɺߦ
ҝΛʮfacially unfairʯͱϥϕϧ͚ͨ͠ޙɺͦͷߦҝͷਖ਼Խࣄ༝ʹ͍ͭ

45） Id at 13ô16.
46）ɹDissenting Statement of Commissioner Christine S. Wilson

Regarding the “Policy Statement Regarding the Scope of Unfair Methods of Com-
petition Under Section 5 of the Federal Trade Commission Act” Commission File
No. P221202ʤNovember 10, 2022ʥ.
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ͯɺैલɺτϥετ๏࣮͕ࡉৄ͖ͨͯͬߦͳ৹ࠪΛলུ͢Δ͜ͱʹͳ
Δͱ൷͢Δ47）ɻ·ͨɺෆެਖ਼Ͱ͋Δ͔Ͳ͏͔Λஅ͢Δ্Ͱɺͦͷʮ
ੜ͍ͯ͡Δ͕ҝʹΑͬͯଛߦʯΛੳ͢Δͱ͍͏அɺ۩ମతʹͦͷ
͜ͱΛཱূ͢Δඞཁͳ͘ɺ֘ߦҝͷྦྷੵతޮՌʹΑͬͯೝఆ͞ΕΔ͜ͱ
ʹͳΔɻ·ͨɺ͜ͷํʹͮ͘جӡ༻ͰɺࢢྗͷཱূΛෆཁͱ͢Δ͜ͱ
ʹͳΔͱࢦఠ͢Δ48）ɻಛʹॏཁͳࢦఠɺ͜ͷ໌Ͱɺ߹ཧͷݪଇ
ҝͷਖ਼ߦɺ֘ޙΕ͍ͯΔ͜ͱɺ͢ͳΘͪɺҰԠͷূ໌͕ͳ͞Εͨ͞غ์
Խࣄ༝΄΅ೝΊΒΕͳ͍͜ͱͱͳΔͱ͍͏Ͱ͋ΔɺͦͷͨΊɺ͜Ε
વҧ๏ͱಉ͡๏ཧΛͯ͢ͷτϥετ๏ҧ͕ٙΘΕΔߦҝʹద༻͢Δʹ
͘͠ɺτϥετ๏ʹ͓͚Δ߹ཧͷݪଇͷաڈͷઌྫɺݟΛͯ͢ແࢹ
͢ΔͷͰ͋Δͱड़Δ49）ɻ
ɹରҙݟɺถࠃτϥετ๏ͷऀڀݚɺ࣮Ոͷओྲྀͷํ͑ߟͰ͋Δɻ
ͮ͘جʹͰ͖Δ͜ͱ͔Βɺ֘໌Ͱ͋Δ͜ͱ༰қʹਪݟॴಉҙࡋ
๏ӡ༻Λ FTC ॴʹ͓͍ͯ͜Ε͕ೝ͞ΕΔՄੑࡋͱͯ͠ɺͨͬߦ͕
ۃΊ͍ͯͱ༧͞ΕΔɻߋʹɺFTC ͷ໌ʹɺ߹ཧͷݪଇʹ
ΘΔ͚ͩͷସҊ͕ࣔ͞Ε͍ͯͳ͍ɻ
ɹͳ͓ɺِཅੑόΠΞεճආɺ੍نվֵ（੍ن؇）ɺࣗ༝ࢢͷ
ΔΤϥʔίε͚͓ʹࠃతͰ͋Δɻ·ͨɺถʹܭઃ੍ͮ͘جʹ৴པ͍ڧ
τੳɺِཅੑɺِӄੑͷٞͰɺڝ૪Λલఏͱ͢ΔΠϊϕʔγϣϯɺࢢ
ʹ͓͚Δޮੑͷ࣮ݱͱ͍ͬͨࡁܦతՁͱɺڥอޢɺਓݖͱ͍ͬͨ
తʹࡁܦ߹ཧੑͱؔ࿈͕ബ͍ࣾձతՁͱͷௐͱ͍͏ࢹʹ͠
͍ɻͦͷͨΊɺΤϥʔίετੳʹର͢Δ൷50͍ڧ）ɻ

47） Id at 3.
48） Id at 5.
49） Id at 6. ͳ͓ରҙݟͰɺҕһͷ࣏తͳόΠΞεΛࢦఠ͢Δଞɺ͜ͷछͷࢼ

Έ͕աڈͷઌྫ্ɺ΄΅ޮՌ͕ͳ͍ͱઆ໌͍ͯ͠Δɻ
50）ɹHerbert J. Hovenkamp, “Antitrust Error Costs” (2022). Faculty Scholarship at

Penn Carey Law. 2742. https://scholarship.law.upenn.edu/faculty@scholarship/2742
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ᶚɹ݁ɹޠ

ɹถࠃτϥετ๏ʹ͓͚Δ߹ཧͷݪଇͷਫ਼៛Խͷಈɺِͦͯ͠ཅੑճආ
͓ʹڥࡁܦΔ·ߴΔ͜Ε·ͰͷٞΛཧ͢Δͱɺෆ࣮֬ੑͷؔ͢ʹ
͚Δڝ૪๏ͷద༻ͷதͰɺదͳڝ૪తޮՌͷੳ͕͍͔ʹ͍͔͠ɺͱ
͍͏Λ࠶ೝࣝͤ͞ΒΕΔɻಛʹɺࡁܦੳ͕ਁಁͭͭ͋͠Δڝ૪๏ͷ
ੳͷதͰɺಛఆͷߦҝΛڝ૪తͰ͋ΔͱҐஔ͚ͮΔͨΊʹɺ߹ʹ
Αͬͯɺۀ࢈৫ʹূ࣮ͮ͘جੳ·Ͱཁ͞ٻΕΔ͜ͱʹͳΔɻͦ͜ʹɺ
ෆ֬ఆͳڥࡁܦͷதͰɺ֘ߦҝ͕ͨΒ͢Өڹɺಛʹɺͦ͜ʹΠϊϕʔ
γϣϯͷ๖ժͷΑ͏ͳͷ͕ਪଌͰ͖ΔΑ͏ͳ߹ɺࡋॴ͕ɺͦΕΛஅ
Ͱ͖Δྗ͕͋Δͷ͔ɺͱ͍͏ࠜຊతͳٙݕ౼͠ͳ͚ΕͳΒͳ͍ɻ
ɹಛʹɺ͜ͷɺಛఆͷڝ૪੍ݶΛ͏ߦҝʹԿΒ͔ͷਖ਼Խࣄ༝͕ೝ
ΊΒΕΔ͔Ͳ͏͔ɺ͕ͱͳΔ߹ɺಛʹݦஶͱͳΔɻͨͱ͑ɺڥอ
ҝΛೝΊΔߦௐڠҝɺߦಉڞͷؒऀۀࣄ૪ڝʹؔ࿈͠ɺݖɺ࿑ಇɾਓޢ
ͭʹ๏͕औΓѻ͍ͬͯͳ͍ېɺ͋Δ͍ɺ࿑ಇͳͲɺैདྷɺಠ
͍ͯɺ͘ɺڝ૪๏ɾಠࢭې๏Λద༻͢ΔΑ͏ͳ߹ɺͦͷదͳཧ༝
͚Λݕ౼͢Δࡍʹɺٞͷʑʹɺِཅੑɺِӄੑʹର͢Δऀࡋॴ
ͦͯ͠ࡦ୲ऀͷൃ͕༳Εಈ͘͜ͱʹͳΔɻͨͱ͑ɺڥอޢʹ༗ӹ
ͳ֨نͷಋೖʹؔ͢ΔڞಉߦҝɺCO2 ෛՙͷ͍ΤωϧΪʔڥΑͼ͓ݮ
ͷ࠾༻ɺ͋Δ͍ɺಛఆͷ࣭ɺࡐݪྉΛ༻͢Δ͜ͱΛ༻͠ͳ͍Α͏ʹ
औΓܾΊΔ͜ͱɺͦΕʹΑͬͯΠϊϕʔγϣϯͷ્ΛҾ͖͢͜ى߹
͋Δɻಛʹɺۙ࠷ͰɺࣾձతՁͷ࣮ݱΛॏ͢ࢹΔ͔࢟Βɺڥอޢͳ
Ͳʹ͓͍ͯɺΉ͠ΖɺڞಉߦҝΛ༰ೝ͠ɺͦͷ݁ՌɺͦͷྖҬʹ͓͚Δڝ૪
๏ͷద༻Λ͑߇Δ（ద༻আ֎ͱ͢Δ）ͱ͍͏ํ͑ߟҧײͳ͘ड͚ೖΕΒ
ΕΔ͍ڧ͕ɻ͜ͷ͜ͱɺِӄੑϦεΫճආͷࡁܦ͍ڧࡦɺڝ૪
͕ࡦओྲྀʹͳΔ͜ͱΛҙຯ͢Δɻ࣮ɺڝ૪๏ɺڝ૪ࡦʹ͓͍ͯɺِཅ
ੑɺِӄੑͱ͍͏ੑࢤͷؒΛৼΓࢠͷΑ͏ʹͨͬߦΓདྷͨΓ͢ΔΑ͏ͳٞ
ঢ়گɺಛʹɺถࠃͷτϥετ๏ͷྺݦ͍͓ͯʹ࢙ஶʹݟΒΕΔɻͦͷ
ҙຯʹ͓͍ͯɺถࠃτϥετ๏ʹ͓͚Δ߹ཧͷݪଇɺͦͷੳख๏ɺͦ
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ถࠃτϥετ๏ʹ͓͚Δ߹ཧͷݪଇͱΤϥʔίετੳ

ِͯ͠ཅੑճආظͱͦΕʹର͢Δ൷ʹؔ͢Δٞʹ͍ͭͯݕ౼͢Δ͜
ͱɺຊͷಠࢭې๏ɺڝ૪ࡦΛҰาҾ͍ͯݕ౼͢ΔࡍɺҰఆͷࣔࠦΛ
ͨΒ͢ͷͰ͋Δͱ͍͑Δɻ

ʤँࣙʥɹ͕ࢲത࢜՝ఔʹ͓͍ͯɺࢦಋڭतΛ͓͔͍ͯ͠ئΒࢸʹࡏݱΔ·Ͱɺ
ాଜ࣍࿕ઌੜʹɺ͜ͷ٭ͰɺͱͯޠΓਚ͘͢͜ͱͰ͖ͳ͍΄Ͳɺ
ײʹɺߴͨͬ͝ࣀ࿕ઌੜΑΓ࣍ɻ͜Ε·ͰɺాଜͨͬࣀΛߴଟͷ͝ز
ँͱྱޚͷݴ༿Λ͍͘ΒੵΈॏͶͯ౸ఈɺΓΔͷͰͳ͍ɻాଜ࣍࿕
ઌੜɺࢲʹͱͬͯɺӽͨ͠͝ۀɺ࣮͋͝Δӽͨ͠ऀڀݚͱͯ͠ଚ
͓ʹ͖ํɺͱ͍͏ʹͱͲ·Βͣɺͦͷ͓ਓฑͦͯͦ͠ͷਓؒྗͯ͢͢ܟ
͍ͯɺ·͞ʹɺݟ͗ڼΔԸࢣͰ͋Δɻాଜ࣍࿕ઌੜʹ͓ձ͍͢Δ͜ͱ͕Ͱ͖ɺ
େͷଃΓ࠷त͚ͯͩͬͨ͘͞ੜ֔ʹࢲͱɺਆ͕ͨͬ͜ࣀಋΛࢦͯͦ͝͠
Ͱ͋Δͱ͍ͯ͡ײΔɻͱ͜ΖͰɺܚጯٛक़Ͱɺઌੜͱɺᖒ་٢ઌੜͱ
͍͏͜ͱʹͳΔɻ͔͠͠ɺֶ͕ࣗΜͩͷɺܚጯٛक़ͱ͍͏ΑΓɺΉ͠
Ζɺాଜ࣍࿕ઌੜ͔ΒͰ͋ͬͯɺࢲʹͱͬͯɺాଜ࣍࿕ઌੜͷΈ͕ઌੜͳ
ͷͰ͋Δɻ͜Εੜ֔มΘΔ͜ͱͳ͍ɻͨͩ͠ɺ͜Ε΄ͲͷֶԸɺ͝ߴ
ΛࣀΓͳ͕Βɺઙֶඇ࠽Ώ͑ɺͳΜͷ͝Ը͓ฦ͢͠Δ͜ͱ͕Ͱ͖ͳ͍͜ͱ
͕ɺॏͶॏͶɺਃ͠༁ͳ͍ݶΓͰ͋Δɻޙࠓɺগ͠Ͱઌੜͷ͝Ըʹใ͍Δ
͘ɺઌੜΑΓͨͬ͝ࣀࣔڭɺࡁܦ๏ɺࡁܦࡍࠃ๏ɺͦͯ͠ަবֶɾରྗ

（Dialogue Management）ͷڀݚʹਅ伨ʹऔΓΈͭͭɺʮֶ࣮ʯͱͯ͠༗ӹ
ͳͰ͋ΕɺՌʹઓ͖͢Ͱ͋Δͱ͍͏ɺ͜ΕઌੜΑΓࣔ͝ڭ
Ըʹใ͍Δ͘ྗͯ͠·͍ΓޚΛͬͯɺগ͠Ͱઌੜͷ࢟ڀݚͨͬࣀ
͍ͨɻචͰ͋Γ·͕͢ɺాଜ࣍࿕ઌੜͷ·͢·͢ͷ͝ൃలΛ৺ΑΓ͓ف
Γਃ্͛͠ɺ͜Ε·Ͱͷ͝ߴɺ͝ްʹ৺ΑΓྱޚਃ্͛͠·͢ɻͦͯ͠ɺ
·ਃ্͍͛͠ئΓ·͢Α͏ԿଔΑΖ͓͘͠ࣀΛࣔڭͱɺҾ͖ଓ͖ɺ͝ޙࠓ
͢ɻ




