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ถࠃ൓τϥετ๏ʹ͓͚Δ 
߹ཧͷݪଇͱΤϥʔίετ෼ੳ1）

۱ɹɹాɹɹߒɹɹ࢘

ᶗɹڝ૪๏ͷݱ୅త՝୊
ᶘɹ߹ཧͷݪଇͷੜ੒ͱൃలͦͯͦ͠ͷ՝୊
ᶙɹΤϥʔίετ෼ੳͱِཅੑճආ޲܏ʹ͍ͭͯ
ᶚɹ݁ɹޠ

ᶗɹڝ૪๏ͷݱ୅త՝୊

ɹࡏݱɺڝ૪๏（ಠ઎ࢭې๏）ʹ͸ɺେ͖ͳظ଴͕ͤدΒΕ͍ͯΔɻͨͱ͑
͹ɺGAFA ʹ୅ද͞ΕΔϓϥοτϑΥʔϜʹΑΔσʔλͷಠ઎ͷ໰୊ɺ৽
͍͠αʔϏε΍ΞϓϦΛ։ൃ͍ͯ͠ΔελʔτΞοϓΛങऩ͠ɺજࡏతڴҖ
Λഉআ͍ͯ͠ΔͷͰ͸ͳ͍͔ͱ͍͏໰୊ɺͦͯ͠ɺ༷ʑͳϏδωεख๏ʹ
Αͬͯಠ઎Λҡ࣋ڧԽ͍ͯ͠ΔͷͰ͸ͳ͍͔ͱ͍͏ٙ࿭ͳͲ͕ࢦఠ͞Ε͍ͯ
ΔɻͦͷͨΊɺσʔλɾΤίϊϛʔʹҠࢢͨ͠ߦ৔ʹ͓͚Δ৽͍͠ڝ૪ڥ؀
ͷొ৔ʹର͢Δ֤ࠃͷڝ૪๏౰ہ（೔ຊͷެਖ਼औҾҕһձ）ͷద੾ͳରԠ͕
૪๏ʹ͸ɺڝ଴͞Ε͍ͯΔͷͰ͋Δɻ·ͨɺࣾձશൠͷ༷ʑͳมԽͷதͰɺظ
͜Ε·Ͱڝ૪๏ͷྖҬͱ͞Ε͍ͯͳ͔ͬͨΑ͏ͳ໰୊ɺ՝୊΁ͷରԠ΋ظ଴

1） See Marina L. Lao, The Major ┕uestions Doctrine, FTC Rulemaking, and
Rulemaking on Noncompete Clauses (April 21, 2023). Journal of Antitrust Enforce-
ment (JAE), Oxford Univ Press, Forthcoming, Seton Hall Law School Legal Studies
R e s e a r c h F o r t h c o m i n g , A v a i l a b l e a t S S R N : h t t p s : / / s s r n . c o m /
abstract�4429124 or http://dx.doi.org/10.2139/ssrn.4429124
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͞ΕΔΑ͏ʹͳͬͨɻͨͱ͑͹ɺ֨ࠩͷܹٸͳ֦େɺಛʹɺ৽͍͠࿑܎ؔ࢖
ͷ໰୊΁ͷڝ૪๏ͷద༻Ͱ͋Δ2）ɻ͞Βʹɺ͜ΕҎ֎ʹ΋Ծ૝௨՟ʹؔ͢Δ
ਓ৘ใͷར༻ͱΠϯλʔωοτ্Ͱͷ৘ใऩू（Dataݸ૪ɺڝ scraping）3）ͷ
໰୊౳ɺ༷ʑͳ৽͍͠࿦఺͕࣍ʑͱఏࣔ͞Εɺڝ૪๏Ͱ͸ͲͷΑ͏ʹରԠͰ
͖Δͷ͔ɺͱ͍͏ٞ࿦͕੝ΜͰ͋Δɻ
ɹଞํɺैདྷͷڝ૪๏ͷ൑அ࿮૊Έɺ੍ͦͯ͠نख๏ʹର͢Δ൷൑΋ଟ͍ɻ
۩ମతʹ͸ɺैདྷͷ੍ఆ๏Ͱ͋Δڝ૪๏Ͱ͸ɺ͜ͷΑ͏ͳ৽͍͠໰୊ʹର͠
ͯɺద੾ʹରԠͰ͖ΔͷͩΖ͏͔ɺޙࣄతʹରԠ͠Α͏ͱͯ͠΋ɺ͢Ͱʹ൑
அ͕Լ͞Εͨ࣌఺Ͱ͸ख஗Εʹͳ͍ͬͯΔͷͰ͸ͳ͍͔ɺͱ͍͏ٙ໰Ͱ͋Δɻ
͜Εʹରͯ͠ɺڝ૪๏ʹΑΔ੍نޙࣄͱ͸ҟͳΔ੍نख๏͕ߟҊɺݕ౼͞Ε
ΔΑ͏ʹͳͬͨɻͨͱ͑͹ɺEU Ͱ͸ɺDigital Market Act（DMA）੍͕
ఆ4）͞Εɺ೔ຊͰ͸ɺಛఆσδλϧϓϥοτϑΥʔϜͷಁ໌ੑٴͼެਖ਼ੑͷ
ελʔ੍͕نલࣄͮ͘جʹํ͑ߟͱ͍͏（5੍نಉڞΔ๏཯ʹΑΔؔ͢ʹ্޲

2） See Natalia Moreno Belloso and Nicolas Petit, The EU Digital Markets Act
(DMA）⓾ A Competition ┌and in a Regulatory Glove (April 5, 2023). (2023) 48 Euro-
pean Law Review 391, Available at SSRN: https://ssrn.com/abstract�4411743

3）ɹData scraping ͱ͸ɺެ։ɺඇެ։ͱ΋ʹ΢ΣϒαΠτ͔Β৘ใΛநग़͢ΔߦҝͰ
͋ΔɻhiQLabs ͸ɺLinkedIn݅ࣄ ͷϢʔβʔ͕ύεϫʔυͳ͠ʹӾཡͰ͖Δͱ͜Ζ
৘ใ͸ɺԾʹͦͷ৘ใ͕ͨ͠ࡌܝʹ LinkedIn ͷ΢ΣϒαΠτʹ͞ࡌܝΕͨ΋ͷͰ
͋ͬͯ΋ɺୈऀࡾʹΑΔ Data scraping Λ͢ࢭېΔ͜ͱ͸Ͱ͖ͳ͍ͱ൑அͨ͠ɻͨ͠
͕ͬͯɺLinkedIn ͸ɺίϯϐϡʔλٗ࠮ɾཚ༻๏（ʮCFAAʯ）ʹ͖ͮجɺhiQLabs
ʹରͯ͠ɺࠩ͠ࢭΊΛ੥͢ٻΔ͜ͱ͸Ͱ͖ͳ͍ͱ݁࿦͚ͮͨͷ͕͜ͷ൑ܾͰ͋Δɻ
hiQ Labs, Inc. v. LinkedIn Corp., 31 F.4th 1180. ࣍ʹɺMeta ʹؔ͢Δ݅ࣄ΋ಉ༷ʹɺ
ެ։͞Ε͍ͯΔ৘ใͰ͋Ε͹ɺͦͷར༻Λ Meta Δ͜ͱ͸Ͱ͖ͳ͍ͱ൑அ͢͠ࢭې͕
ͨɻFacebook, Inc. v. BrandTotal Ltd., 2021 U.S. Dist. LE9IS 31558. ͜ΕʹΑͬͯɺ
গͳ͘ͱ΋ɺެ։͞Ε͍ͯΔ৘ใͰ͋Ε͹ɺར༻ن໿ɺձһͷϓϥΠόγʔΛࠜڌͱ
ͨ͠ Data scraping ɺDataޙࠓ͸ෆՄೳʹͳͬͨ͜ͱΛҙຯ͢Δɻࢭې scrapingɺ
Web Scraping ͸ੜ੒ AI ͱͷؔ܎ͰɺϒϧʔϦϯΫΛ࡟আͨ͠ AI ʹΑΔݸਓ΁ͷճ
౴͕ɺίϯςϯπ੍ऀ࡞ͷΠϯλʔωοτɾΤίγεςϜͱσδλϧࢢࠂ޿৔ʹ͋ͨ
͑ΔӨڝ͍ͯͭʹڹ૪๏ͷݒ೦͕ੜ͡ΔՄೳੑ͕͋ΔɻSee Christophe Carugati
(2023) : Antitrust issues raised by answer engines, Bruegel Working Paper, No.
07/2023, Bruegel, Brussels
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τͨ͠ɺ͜ͷΑ͏ʹ৽࣌୅ʹ༷͚ͨ޲ʑͳऔΓ૊Έ͕ਐΜͰ͍Δɻ͔͠͠ɺ
ະͩ໰୊͸͍ͯ͠ੵࢁΔͷ͕ݱঢ়Ͱ͋Δɻ
ɹ͜ͷΑ͏ʹɺڝ૪๏ʹର͢Δظ଴ͱ൷൑͕ಉ͍ͯ͠ډΔࠓ೔ɺڝ૪๏ͷ࠷
৽ͷ࿦఺ʹ͍ͭͯͷڀݚͱಉ࣌ʹɺݪ఺ʹཱͪฦΔ͜ͱ΋ॏཁͰ͋Δɻͦ͜
Ͱຊߘ͸ɺ͜ͷڝ૪๏ʹର͢Δٙ໰ɺ൷൑ͷࠜఈʹ͋Δ໰୊ʹ͍ͭͯয఺Λ
౰ͯΔɻຊ͕ߘऔΓ্͛Δͷ͸ɺถࠃ൓τϥετ๏ૌুʹ͓͍ͯ༻͍ΒΕΔ
෼ੳख๏Ͱ͋ΔɻಛʹɺͦͷதͰ΋ɺ߹ཧͷݪଇʹؔ͢Δٞ࿦Λ੔ཧ͢Δɻ
͜ͷ߹ཧͷݪଇ͸ɺ໰୊ͱͳΔߦҝ͕ڝ૪ʹѱӨڹΛ͋ͨ͑Δ͔൱͔ɺͦͷ
෼ੳʹͯ͠ࡍɺٴࠂݪͼඃ͕ࠂͲͷΑ͏ͳओுɺཱূΛ͢΂͖͔ɺΛ੔ཧ͠ɺ
౰֘ߦҝͷ൓ڝ૪తޮՌΛೝఆ͢Δ෼ੳख๏Λҙຯ͢Δɻ͔͠͠ɺ߹ཧͷݪ
ଇ͸ɺChicago Board of Trade ఏএ͞Εͨ౰ॳ͔Βɺ൷൑ͷ͍͓ͯʹ（6݅ࣄ
ର৅ͱͳ͖ͬͯͨɻͦͷ࠷େͷཧ༝͸ɺࠂݪͷཱূෛ୲͕աେͰ͸ͳ͍͔ɺ
ͱ͍͏΋ͷͰ͋ΔɻຊߘͰ͸ɺ͜ͷ߹ཧͷݪଇ͕ɺࡏݱɺࡾஈ֊ͷ෼ੳख๏
ͱͯ͠੔ཧ͞Ε͍ͯΔঢ়گΛ౿·͑ɺͦΕͰ΋ͳ͓ɺࠂݪͷཱূෛ୲ͷେ͖
͕͋͞·Γղফ͞Ε͍ͯͳ͍఺ʹ͍ͭͯ໌Β͔ʹ͢Δɻ
ɹ࣍ʹɺຊߘͰ͸ɺ߹ཧͷݪଇΛద༻͢Δࡋ൑׭ɺ͜ͷ߹ཧͷݪଇʹ͍ͮج
ͯૌ௥͢Δ͔൱͔Λܾఆ͢Δڝ૪๏౰ہͷ୲౰͓Αͼؔ͢܎Δห࢜ޢɺͦ͠
ɺํ͑ߟͱͦͷհೖʹؔ͢Δࡁܦ৔ࢢͷൃ૝ͷࠜఈʹ͋Δऀڀݚ૪๏ͷڝͯ
ൃ૝ʹয఺Λ౰ͯΔɻಛʹɺΤϥʔίετ෼ੳʹয఺Λ౰ͯͯݕ౼͢ΔɻΤ
ϥʔίετ෼ੳͱ͸ɺ൓τϥετ๏ͷద༻ʹͯ͠ࡍɺ૯ࣾձඅ༻ͷ࠷খԽͱ
͍͏໨తΛՌͨ͢ඞཁ͕͋Δͱ͍͏ํ͑ߟͰ͋Δɻ͜͜Ͱ͍͏૯ࣾձඅ༻ͱ

4）ɹREGULATION (EU) 2022/1925 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 14 September 2022 on contestable and fair markets in the digital
sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Mar-
kets Act).

5）ɹڞಉ੍نͱ͍͏ࣄલ੍نख๏ʹ͍ͭͯ͸ɺੜ֋௚ਓʰ৘ใࣾձͱڞಉ੍نɹΠϯ
λʔωοτ੓ࡦͷࡍࠃൺ੍ֱ౓ڀݚ （ɦႻ૲ॻ๪ɹ2011）ࢀরɻͱ͜ΖͰɺެਖ਼औҾ
ҕһձʹΑΔ֬໿खଓɺͦΕʹ൐͏ڝ૪এಋ（Advocacy）΋·ͨɺ੍نޙࣄͷதͰ
ͷૣظ໰୊ղܾߟࢥͷҰͭͰ͋Δɻ

6）ɹChicago Board of Trade v. U.S., 246 U.S. 231 (1918).
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͸ɺِཅੑͷίετɺِӄੑͷίετɺૌ௥ɾࡋ൑ͳͲʹཁ͢Δίετͷ 3
ͭͰߏ੒͞ΕΔɻ͜Ε͸ɺ1970 ೥୅͔Βٸ଎ʹͦͷӨྗڹΛ֦େͨ͠γΧ
ΰֶ೿ʹΑΔࢢ৔հೖΛա౓ʹ཈͠ࢭɺࢢ৔ͷࣗಈௐ੔ػೳΛॏ͢ࢹΔൃ૝
͔Βੜ·Εͨํ͑ߟͰ͋Δɻ͢ͳΘͪɺڝ૪๏ʹΑΔࢢ৔΁ͷա৒ͳհೖͷ
݁Ռɺຊདྷɺڝ૪্໰୊͕ͳ͍ߦҝ͕͞ࢭېΕΔ͜ͱʹΑͬͯ΋ͨΒ͞ΕΔ
ࣾձతͳଛࣦ（ِཅੑ（false positive）ʹΑΔଛࣦ）Λճආ͢Δ͕ࠜߟࢥఈʹ
͋Δɻ͜Ε͸ɺֶࡁܦతͳࠜڌʹཪ෇͚ΒΕͨཧ࿦ͱ͍͏ΑΓ͸ɺࢢ৔ࡁܦ
ʹର͢Δ৴པද໌Λ্खʹද͍ͯ͠ݱΔͱ͍͏ҙຯʹ͓͍ͯۃΊͯϨτϦΧ
ϧͳදݱͰ͋Δ7）ɻ͔͠͠ɺ͜ͷِཅੑճආ޲ࢤ͸ɺ൓τϥετ๏ɺ͋Δ͍
͸ɺ͜Ε·Ͱͷڝ૪๏ͷద༻ʹগͳ͔Β͵ӨڹΛ༩͍͑ͯΔɻ
ɹͦ͜Ͱɺຊߘ͸ɺถࠃʹ͓͚Δ߹ཧͷݪଇʹؔ͢Δٞ࿦ঢ়گΛ੔ཧ͠ɺڝ
૪๏ʹؔ͢Δ๏త൑அ࿮૊Έʹ͍ͭͯ͢࡯ߟΔɻͦͯ͠ɺͦͷதͰɺΤϥʔ
ίετ෼ੳͷΑ͏ͳࢢ৔ʹର͢Δڝ૪๏ͷհೖ΁ͷϦεΫٴͼσϝϦοτ

（ِཅੑɺِӄੑ໰୊）͕ɺͲͷΑ͏ͳӨڹΛ༩͑Δͷ͔ɺ͜ͷ఺ʹ͍ͭͯݕ
౼͢Δɻͨͩ͠ڝ૪๏ʹ͓͚Δ๏త൑அ࿮૊Έͦͷ΋ͷΛแׅతʹऔΓ্͛ɺ
·ͨɺͦΕΛݸʑͷߦҝྨܕͷதͰৄݕʹࡉ౼͢Δͷ͸ɺۃΊͯ૖େɺ͔ͭ
େͳ՝୊ΛɺͦͷڊͰ͸ɺͦͷΑ͏ͳߘ೉ͳ՝୊Ͱ͋Δɻ౰વͳ͕Βɺຊࠔ
··ɺݕ౼͢Δ΋ͷͰ͸ͳ͍ɺຊߘͷ໨త͸ɺ๏త൑அ࿮૊Έʹ͓͚Δٞ࿦
ͷத͔Βɺࡏݱͷڝ૪๏΁ͷظ଴ɺͦͯ͠ݱঢ়΁ͷෆຬ͔Βͷ൷൑Λཧղ͢
Δ্ͰɺߟࢀͱͳΔཁૉΛఏ͢ڙΔ͜ͱΛ໨తͱ͢Δ΋ͷͰ͋Δɻ

ᶘɹ߹ཧͷݪଇͷੜ੒ͱൃలͦͯͦ͠ͷ՝୊

1ʣ߹ཧͷݪଇͷੜ੒ͱൃల
ɹ߹ཧͷݪଇͷੜ੒ͱൃలʹ͍ͭͯ͸ɺ͢Ͱʹৄࡉͳ͕͋ڀݚΔ8）ɻৄࡉ͸

7）ɹِཅੑɺِӄੑͱ͍͏༻ޠ๏ͷϨτϦΧϧͳཁૉʹ͍ͭͯ͸ɺ۱ా࢘ߒʮڝ૪๏ʹ
͓͚Δِཅੑɾِӄੑʹؔ͢ΔҰ࡯ߟʯ౔ా࿨തଞฤʰݱ୅ࡁܦ๏ͷ՝୊ͱཧ࿦ ۚ
Ҫ࢚وઌੜهرݹ೦ॕլ࿦จू （ɦ߂จಊ 2022）87 ทɻ
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ઌڀݚߦʹৡΓɺ͜͜Ͱ͸ɺ؆୯ʹͦͷ֓ཁΛઆ໌͢Δɻ1890 ೥ɺγϟʔ
Ϛϯ๏੍͕ఆ͞Εͨ౰࣌ɺࡋ൑ॴ͸ɺࡁܦʹؔ͢Δॾ໰୊ʹ͍ͭͯɺֶࡁܦ
Λલఏʹ๏ద༻Λ͏ߦͱ͍͏ൃ૝͸΄ͱΜͲͳ͔ͬͨɻ͜Εʹରͯ͠ɺ
γϟʔϚϯ๏͸ɺؒۀاͷڞ๳Λ͢ࢭېΔ 1 ৚ɺಠ઎Λ͢ࢭېΔ 2 ৚ͱ͍͏
γϯϓϧͳߏ੒Ͱ͋Γɺ͔ͭɺͦͷ಺༰͸ந৅తͰ͋ͬͨͨΊɺ౰ॳɺࡋ൑
ॴ͸ɺ͜ͷ൓τϥετ๏ͷऔΓѻ͍ʹྀ͍ۤͯͨ͠ͱ͍ΘΕ͍ͯΔ9）ɻͨͩ
͠ɺ1912 ೥ʹ൓τϥετ๏ͷ൑அ࿮૊ΈΛॳΊͯ۩ମతʹ੔ཧͨ͠ͷ͕
Chicago Board of Trade ͸ɺγΧࣄͰ͋Δɻ͜͜ͰɺϒϥϯμΠε൑݅ࣄ
ΰ঎඼औҾॴʹΑΔՁ੍֨ݶ͸ɺڝ૪ͷ཈੍ʹΑͬͯɺڝ૪Λଅਐͤ͞Δͩ
͚ͷޮՌΛ༗͢Δ͔ɺͦΕͱ΋ɺ୯ʹڝ૪Λഁյ͢Δ͚ͩͷ΋ͷͳͷ͔ͱ͍
͏໰୊Λݕ౼͢Δඞཁ͕͋Δͱ͠ɺͦͷ্ͰɺͲͪΒͷޮՌΛ༗͢Δ͔ͱ͍
͏ٙ໰Λղফ͢ΔͨΊʹ͸ɺ౰֘ۀࣄͷ಺༰ɺͦͷߦҝͷੑ࣭ɺ߆ଋ͕ߦΘ
ΕͨલޙͰͷࢢ৔ͷঢ়گͷมԽɺͦͯ͠ɺ࣮ࡍͷ͋Δ͍͸Մೳੑͷ͋Δকདྷ
ͷޮՌɺ͢΂ͯΛྀ͢ߟΔඞཁ͕͋Δͱ͍͏൑அΛࣔͨ͠10）ɻ
ɹ͜Ε͕ɺ߹ཧͷݪଇͷ஀ੜͰ͋Γɺ͜ͷ݁Ռɺ๲େͳཱূΛࠂݪʹ՝͢͜
ͱʹͳΔͱ͍͏݁ՌΛੜΈग़ͨ͠ͷͰ͋Δɻ͜Εʹର͢Δ൓ൃɺ൷൑ͷ݁Ռɺ
ถࠃͰ͸ɺ߹ཧͷݪଇʹΑΔ൑அΛճආ͢Δ͕޲܏ੜ·ΕͨɻͦΕ͕౰વҧ
๏（per se illegal）Ͱ͋Δɺ౰વҧ๏Ͱ͸ɺݧܦଇ্ɺҧ๏ੑ͕໌Β͔ͳߦ
ҝʹ͍ͭͯ͸ɺ౰֘ߦҝͷଘࡏΛཱূ͢Δ͜ͱʹΑͬͯɺ൓τϥετ๏Λద
༻͢Δ͜ͱ͕Ͱ͖Δͱ͢Δ΋ͷͰ͋Δɻ͜ͷ౰વҧ๏͸ɺ෼ੳख๏ͱͯ͠ɺ
ૌ௥ଆʹ༗རͳ΋ͷͰ͋ͬͨ͜ͱ͔Βɺ͘޿ద༻͞ΕΔ͜ͱʹͳͬͨ11）ɻ

8）ɹాଜ࣍࿕ʰڝ૪๏ʹ͓͚ΔΧϧςϧ੍نͷߏ࠶ங : ೔ถൺֱΛத৺ͱͯ͠（ܚጯٛ
क़େֶ๏ֶڀݚձ૓ॻ 91）ɦ อ੒࢙ʰΞϝϦΧ൓τٱጯٛक़େֶग़൛ձ（2021）ɺܚ
ϥετ๏ʹ͓͚Δ߹ཧͷݪଇʱதԝ（2017）ࣾࡁܦɻ

9）ɹͨͩ͠ɺͦͷதͰ΋ɺۀࣄఏܞʹ͓͚Δڝ૪੍ݶΛ൑அ͢Δࡍʹ༻͍ΒΕΔ෇ਵత
਑ͱࢦɺॏཁͳࡏݱ४ͱͯ͠جͷ൑அܞఏۀࣄͷ๏ཧ͸ɺ൓τϥετ๏ʹ͓͚Δݶ੍
ೳ͍ͯ͠ΔɻU.S. v⓲ Addystonػͯ͠ Pipe � Steel Co., 85 F. 271, 280 (CA6 1898), aff ’d,
175 U.S. 211 (1899).

10）ɹChicago Board of Trade v. U.S., 246 U.S. 231, 238.
11）ɹU.S v. Socony-7acuum Oil Co., 310 US. 150 (1940).
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ɹ๲େͳཱূෛ୲Λཁ͢ٻΔ߹ཧͷݪଇͱɺઌྫʹ͓͍ͯ൓τϥετ๏ҧ൓
ͱ൑அ͞Εɺݧܦଇ্ɺਖ਼౰Խͷ༨஍ͳ͠ͱΈͳ͞Εͨ৔߹ʹద༻͞ΕΔ౰
વҧ๏ͱ͍͏ۃ୺ͳೋۃԽɺ͜Ε͕൓τϥετ๏ͷࠜఈʹྲྀΕΔ໰୊ͷ࢝·
ΓͰ͋ΔɻͳͥͳΒɺ͜ͷ 2 ͭͷ෼ੳख๏Ͱ͸ɺถࠃʹ͓͍ͯ΋ݦஶʹ໰୊
ͱͳ͍ͬͯͨՉ઎ࢢ৔ʹ͓͚Δڠௐߦಈɺಠ઎ۀاͷߦҝɺਨ௚త੍ݶͷ໰
୊ʹର͢Δ༗ޮͳ൑அ࿮૊ΈΛఏ͢ڙΔ͜ͱ͕೉͍͔͠ΒͰ͋Δɻͦͯ͠ɺ
͜ͷࠞཚ͕ϐʔΫʹୡͨ͠ͷ͕ɺ1960 ೥୅ࠒͰ͋Δɻ͜ͷ͔ࠒΒɺಛʹɺ
ਨ௚త੍ݶΛத৺ͱͯ͠ɺ౰વҧ๏ͷ֦ுʹର͢Δٙ໰ɺ͞Βʹ͸ɺ൓τϥ
ετ๏ʹΑΔࢢ৔΍ڝ૪΁ͷա৒ͳհೖʹର͢Δ൷൑͕ࢦఠ͞ΕΔΑ͏ʹ
ͳͬͨɻ

2ʣγΧΰֶ೿ʹΑΔ൷൑ͱͦͷޙͷల։
ɹಛʹɺ౰વҧ๏Λத৺ͱ͢Δ൓τϥετ๏ͷӡ༻ʹରͯ͠ɺ௧྽ͳ൷൑Λ
༗໊ʹͳͬͨ΋ͷ͕ɺϩόʔτɾϘʔΫʹΑΔͯͬߦ The Antitrust
Paradox12）Ͱ͋Δɻͦͯ͠ɺϘʔΫ΋ͦͷதʹଐ͢ΔγΧΰֶ೿͸ɺࣗ༝ओ
ͷओྲྀࡦͷొ৔΋͋ͬͯɺ൓τϥετ੓ݖΛਪਐ͢ΔϨʔΨϯ੓ࡁܦ৔ࢢٛ
೿ͱͳΓɺͦͷӨྗڹ͸ܾఆతͳ΋ͷͱͳ͍ͬͯͬͨ13）ɻ͜ͷ౰࣌ͷγΧ
ΰֶ೿ͷ࿦ऀͷଟ͘͸ɺಛఆͷߦҝ͕൓τϥετ๏ҧ൓ͱͳΔΑ͏ͳ൓ڝ૪
తͳߦҝͰ͋ͬͨ৔߹ɺԾʹࡋ൑ॴ͕͜ΕΛݟಀͨ͠ͱͯ͠΋（͍ΘΏΔɺ

ِӄੑ）ɺத௕ظతʹ͸ࡁܦͷࣗ཯తͳௐ੔ػೳʹΑͬͯɺͦͷฐ֐͸ݮগ
͢Δ͜ͱʹͳΔɺͱ͍ͨͯ͑ߟɻͦͷ݁Ռɺ൓τϥετ๏্໰୊ͷͳ͍ߦҝ
ʹରͯ͠ɺڝ૪๏Λద༻͢Ε͹（ِཅੑ）ɺͦͷӨڹ͸ܾఆతͰɺͦͷޙɺ
ํ͑ߟΔͱ͍͏ؕʹگ೉ͳঢ়ࠔͷࣗ཯తͳௐ੔Ͱ͸ճ෮͢Δ͜ͱ͕ࡁܦ৔ࢢ
খԽ͕ɺ൓τ࠷Δ14）ɻ͞ΒʹɺΤϥʔίετ෼ੳͰ͸ɺ૯ࣾձඅ༻ͷࢸʹ

12）ɹROBERT H. BORK, THE ANTITRUST PARADO9: A POLICY AT WAR
WITH ITSELF 221 (1978).

13）ɹJonathan B. Baker, Taking the Error out of “Error Cost” Analysis: What’s
Wrong with Antitrust’s Right, 80 ANTITRUST L.J. 1 (2015).

14）ɹFrank H. Easterbrook, The Limits of Antitrust, 63 TE9. L. RE7. 1, 2ô3 (1984).
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ϥετ๏ద༻ͷ্ͰॏཁͰ͋Δͱ͑ߟΔɻถࠃ൓τϥετ๏͸ɺ1980 ೥୅
Ҏ߱ɺ͜ͷγΧΰֶ೿ʹ͍ڧӨڹΛड͚ɺͦͷࣥํߦ਑Λେ͖͘ม͢ߋΔ͜
ͱʹͳΔଞɺࡋ൑ॴʹ͓͍ͯ΋౰વҧ๏ͷݪଇͷॖখ΁ͱ͕͍᷷ͬͯͬͨɻ
ɹͦͷ݁Ռɺ൓τϥετ๏͸ɺؒۀاͷڞ๳ʹΑΔΧϧςϧɾஊ߹ɺࢢ৔෼
ҝʹର͢Δ౰વҧ๏ͷద༻ɺͦͷఠߦ૪తͳڝఆͱ͍ͬͨɺ໌Β͔ʹ൓ڠׂ
ൃͷ֨ݫԽʹ͍ͭͯɺੵۃతͳӡ༻͸ܧଓͨ͠΋ͷͷɺಠ઎੍نʹ͍ͭͯ͸ɺ
͸௿ௐͱͳͬͨ15）ɻ੍نର͢Δʹݶతͳӡ༻͸ӨΛજΊɺ·ͨɺਨ௚੍ۃੵ
·ͨɺ͜ͷ౰࣌ɺ౰વҧ๏ͱ߹ཧͷݪଇͷؒΛຒΊΔͨΊͷ෼ੳख๏ͱͯ͠ɺ
؆ུԽ͞Εͨ߹ཧͷݪଇͱ͍͏֓೦͕ఏএ͞Εͨ͜ͱ͕͋Δ16）ɻ͔͠͠ɺ࣮
తʹड༰͞Εۃ൑ॴʹΑͬͯੵࡋଇ͸ɺݪ͸ɺ͜ͷ؆ུԽ͞Εͨ߹ཧͷʹࡍ
Δ͜ͱ͸ͳ͔ͬͨ17）ɻͦͷͨΊɺ౰વҧ๏ɺ߹ཧͷݪଇͱ͍͏ 2 ͭͷ෼ੳ
ख๏ͷதͰɺͦͷ෼ੳ࿮૊Έͷߗ௚ੑ͕ݦஶͱͳ͍ͬͯͨͷͰ͋Δɻ
ɹ͜ͷ߹ཧͷݪଇͷ࠶੔ཧʹؔ͢Δٞ࿦͕ਐలͨ͠ػܖͱͳͬͨͷ͕ɺ1999
೥ɺΧϦϑΥϧχΞभࣃՊҩࢣձͷ͕ݶ੍ࠂ޿໰୊ʹͳͬͨ California
Dental ଇͷ੔ཧ͕ਐΜͩɻݪͱͯ͠ɺ߹ཧͷػܖΛ݅ࣄͰ͋Δɻ͜ͷ（18݅ࣄ
ଇͷ۩ମతͳ෼ੳ࿮૊ΈΛఏএͨ͠ͷ͕ɺAmexݪ΋༗ྗͳ߹ཧͷ࠷ɺࡏݱ
͸ɺࣗࣾͷΧʔυՃໍళʹ͓͍ͯɺ঎඼ɾ໾຿Λ݅ࣄͰ͋Δɻ͜ͷ（19݅ࣄ

15）ɹ౰વҧ๏ͷݪଇͷॖখͱ͍͏͔ͨͪͰਨ௚తඇՁ੍֨ݶʹ߹ཧͷݪଇ͕ద༻͞Ε
ΔΑ͏ʹͳͬͨɻSee Continental T.7. Inc. v. GTE Sylvania Inc., 433 U.S 36 (1977).
ଞํɺڞಉߦҝ੍نͰ͋ͬͯ΋ɺͦͷਖ਼౰Խࣄ༝Λྀͨ͠ߟԻָஶूݖ࡞த؂ཧஂମ
ʹؔ͢Δ݅ࣄͰ͋Δ BMI ʹଇݪ௚తͰ͋Δͱ൷൑͞Ε͍ͯͨ౰વҧ๏ͷߗ΋ɺ݅ࣄ
ର͢Δݟ௚͠ͷҰͭͱݟΔ͜ͱ͕Ͱ͖ΔɻBroadcast Music Inc., v. Columbia Broad-
casting System Inc., 441 U.S. 1 (1979).

16）ɹ7ogel v. American Society of Appraisers, 744 F.2d 598 (7th Cir. 1984) (Richard
Posner J.)

17） See National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla., 468
U.S. 85(1984). ͳ͓ຊ൑ܾʹ͍ͭͯ͸ɺాଜ࣍࿕ʮNCAA ൓τϥετࠃΔถݟʹ݅ࣄ
๏ͷ؆ུԽ͞Εͨ߹ཧͷݪଇʯܚጯٛक़େֶڀݚۀ࢈ॴฤʰਖ਼ాୀ৬ɹ๏ͱࡁܦͷج
ຊ໰୊ʱܚጯٛक़େֶڀݚۀ࢈ॴ（1990 ೥）153 ทࢀরɻ

18）ɹCalifornia Dental Ass’n, v. F. T. C, 526 U.S. 756 (1999).
19）ɹOhio v. Am. Express Co., 138 S. Ct. 2274, 2289 (2018).
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෷͏ඞཁࢧର͠ɺΫϨδοτΧʔυձࣾʹՃໍళ͕ʹ٬ސೖ͠Α͏ͱ͢Δߪ
͕͋ΔՃໍళख਺ྉ͕ΑΓ͍҆ΫϨδοτΧʔυͰͷࢧ෷͍Λਪ঑·ͨ͸ґ
པ͢ΔߦҝΛͨ͠ࢭېΞϯνɾεςΟΞϦϯά৚߲（an anti-steering,

contractual provision）͕໰୊ͱͳͬͨɻ͜ΕʹΑͬͯɺՃໍళ͕௿ख਺ྉͷ
Χʔυར༻ʹ٬ސΛ༠Ҿ͢Δखஈ͕ࣦΘΕΔ͜ͱʹͳΔɻ݁࿦ͱͯ͠ɺ
Amex ͷߦҝ͸ɺ൓τϥετ๏ҧ൓ͱ͸൑அ͞Εͳ͔ͬͨ΋ͷͷ20）ɺຊ൑
ܾ͸ɺ߹ཧͷݪଇͷ෼ੳ࿮૊ΈΛఆࣜԽͨ͠΋ͷͱͯ͠ධՁ͞Ε͍ͯΔɻ

3ʣ߹ཧͷݪଇͷ 3ஈ֊෼ੳͱِཅੑόΠΞε
ɹAmex গݮΛߴ࢈৔ੜࢢ഑ྗͱɺࢧ৔ࢢଇͰ͸ɺݪఏࣔͨ͠߹ཧͷ͕݅ࣄ
ͤ͞Ձ֨Λ্ঢͤ͞ΔڪΕͷ͋Δߦ׳ͷಛఆʹয఺Λ͋ͯɺୈ 1 ஈ֊Ͱ͸ɺ
ඃࠂͷߦҝʹΑͬͯɺ͕ࠂݪͲͷΑ͏ͳଛ֐Λड͚ͨͷ͔ɺ૬खํͷ൓ڝ૪
తߦҝͷଘٴࡏͼڝ૪্ͷଛ֐ʹ͍ͭͯҰԠͷཱূΛ͏ߦඞཁ͕͋Δɻ͜ͷ
ஈ֊Ͱ͸ɺࢢ৔ྗͷཱূ͕ॏཁͳཁૉͱͳΔɻ͜ͷཱূʹ੒ޭͨ͠ஈ֊Ͱɺ
ඃࠂଆ͸ɺୈ 2 ஈ֊ͱͯ͠ɺࣗݾͷߦҝͷਖ਼౰Խࣄ༝ʹཱ͍ͭͯূ͢Δඞཁ
͕͋ΔɻԾʹɺඃࠂͷਖ਼౰Խࣄ༝ͷཱূ͕੒ޭ͢Ε͹ɺୈ 3 ஈ֊ʹ͓͍ͯɺ
૪తͰͳ͍खஈʹΑͬͯɺڝҝʹ୅ΘͬͯɺΑΓ൓ߦͷࠂͼɺඃ࠶͸ɺࠂݪ
ͦͷڝ૪ଅਐతͳ߹ཧੑ͕ୡ੒͞Ε͏Δ͜ͱΛূ໌͢Δػձ͕༩͑ΒΕΔ͜
ͱʹͳΔ21）ɻ͔͠͠ɺ߹ཧͷݪଇͰ͸ɺୈ 1 ஈ֊Λಥഁ͢Δ͜ͱ͸ۃΊͯ
ঢ়Ͱ΋େ͖ͳมԽ͸ͳ͍23）ɻݱ೉Ͱ͋Δ22）ɻࠔ
ɹಛʹۙ೥Ͱ͸ɺ๏཯Ոͱࡋ൑׭͸ɺΑΓਫ਼៛ͳࡁܦ෼ੳʹͮ͘جఆྔతͳ
ΔΑ͏ʹͳ͍ͬͯΔɻͦͷ݁Ռɺ൓τϥετ๏ҧ൓ͷཱূ͢ٻΛཁ（24ڌূ
ʹཁ͢Δࡁܦ෼ੳͷෛ୲25）͸Ұ૚ɺ૿Ճ͍ͯ͠Δɻ͜ΕʹՃ͑ͯɺࢢ৔ͷ
ࣗಈௐ੔ػೳΛڧௐ͢ΔΤϥʔίετ෼ੳɺِཅੑճආ޲ࢤ͸ɺࠂݪͷ൓τ

20）ɹຊ൑ܾͷৄࡉ͸ɺҪാཅฏʮʮऔҾܕʯͷೋ໘ϓϥοτϑΥʔϜʹΑΔਨ௚తͳ੍
ͱγϟʔϚϯ൓τϥετ๏ݶ 1 ৚ɿΞϝοΫε݅ࣄ࿈๜ࡋߴ࠷൑ܾʦ2018.6.25ʧʯެ
ਖ਼औҾ 821 ߸（2019）19 ทࢀরɻ

21）ɹ7 PHILLIP E. AREEDA � HERBERT HO7ENKAMP, ANTITRUST LAW, Ch.
15 (4th ed. 2017).
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ϥετૌুΛఏ͢ىΔΠϯηϯςΟϒʹѱӨڹΛٴ΅͢͜ͱʹͳΔ26）ɻ࣍
ʹɺถࠃͷΤϥʔίετ෼ੳ͸ɺ੍نʹΑͬͯੜ͡Δ૯ίετͷ࠷খԽΛޮ
཰ੑͱධՁ͠ɺِཅੑɺِӄੑʹΑͬͯੜ͡ΔࣾձతଛࣦશମΛධՁ͢Δͨ
Ίɺ౰֘ߦҝͷ౰ऀࣄͷརಘ（੍نΑͬͯੜ͡Δଛࣦ）ͱͦͷඃऀ֐ͷଛࣦ
ΛݸผʹධՁ͢Δࢹ఺͸ͳ͍Α͏ʹࢥΘΕΔɻ
ɹ͜ͷΑ͏ʹɺถࠃͷ࿈๜ࡋ൑ॴ͕ɺΤϥʔίετ෼ੳɺِཅੑϦεΫճආ
૪๏Λڝ͕ؔػ੓ߦͱͳΔͷ͸ͳͥͩΖ͏͔ɻ͜ͷ఺ʹ͍ͭͯɺ୯Ұͷ޲܏
ӡ༻͢ΔΑ͏ͳ EU ͱ͸ҟͳΓɺ෼͞ࢄΕͨࣥؔػߦͱઌྫ߆ଋੑͷࡋ͍ڧ
൑γεςϜʹͦͷݪҼ͕͋Δͱ͍͏ࢦఠ͕͋Δ27）ɻ࣍ʹɺྫ͑͹ɺถࠃͷ

22）ɹ1977 ೥͔Β 99 ೥·Ͱʹఏ͞ىΕͨ൓τϥετૌু 495 ݅ͷ͏ͪɺ84� ͷࣄҊ͕
ͷཱূ͕ෆे෼Ͱ͋Δ͜ͱΛཧ༝ʹૌু͕ऴ͍ྃͯ͠Δɻ͜͜Ͱ͍͏ୈࠂݪ 3 ஈ֊·
Ͱཱূ੹೚Λ͓͕͍ޓਚ͘͠ɺͦͷ্Ͱɺࡋ൑ॴ͕ɺརӹྔߧͷஈ֊ɺ͢ͳΘͪɺ౰
൑ॴ͕൑அΛԼ͢ͱࡋʹऴత࠷ɺ͠ྔߧ૪తޮՌΛൺֱڝ૪ଅਐޮՌɺ൓ڝҝͷߦ֘
Ҋ͸ɺશମͷࣄ͏͍ 4ˋͱ͍ΘΕΔɻSee Michael A. Carrier, The Real Rule of Rea⓱
son⓾ ┆ridging the Disconnect, 1999 B.Y.U.L. L. Rev., 1265,1268ô1269 (1999).

23）ɹ1999 ೥͔Β 2009 ೥·ͰͷௐࠪͰ͸ɺ97ˋͷ͕݅ࣄୈ 1 ஈ֊Ͱऴྃ͠ɺ࠷ऴతͳ
ஈ֊·ͰࢸΔͷ͸ 2ˋͰ͋ΔɻSee Michael A. Carrier, The Four⓱Step Rule of Rea⓱
son, 33 SPG ANTITRUST 50 (2019); Michael A. Carrier, The Rule of Reason in the 
Post Actavis World, 2018 COLUM. BUS. L. RE7. 25 (2018).

24）ɹఆྔతͳূڌʹա৒ʹґ͢ڌΔ͜ͱͷ໰୊ੑʹ͍ͭͯ͸࣍ͷจݙΛࢀরɻSee
Jonathan B. Baker, Market De╓nition⓾ An Analytical Overview, 74 ANTITRUST L.J.
129, 132ô33 (2007). ·ͨɺఆੑతͳূڌͷॏཁੑΛࢦఠ͢Δ΋ͷͱͯ࣍͠ͷจݙΛࢀ
রɻSee Marina Lao, No⓱Fault Digital Platform Monopolization, 61 Wm. � Mary L.
Rev. 755 (2020), at 810ô811.

25）ɹDaubert v. Merell Dow Pharm. Inc., 509 U.S. 579 (1993). See Andrew I. Gavil, De⓱
fining Reliable Forensic Economics in the Post⓱Daubert⓳Kumho Tire Era⓾ Case
Studies from Antitrust, 57 Wash � Lee L. Rev. 831(2000). See also Roger D. Blair �
D. Daniel Sokol, The Rule of Reason and the Goals of Antitrust⓾ An Economic Ap⓱
proach, 78 ANTITRUST L.J. 471, 473 (2012).

26） See Jonathan B. Baker, Taking the Error Out of ╏Error Cost╝ Analysis⓾ What’s 
Wrong with Antitrust’s Right, 80 Antitrust L.J. 1,3. (2015),

27）ɹNicolas Petit, A Theory of Antitrust Limits, 28 Geo. Mason L. Rev. 1399, 1449
(2021).
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൓τϥετૌুʹ͓͍ͯɺԾʹɺ͋Δ൑ܾ͕ɺ໌Β͔ʹ൓τϥετ๏ͷద༻
ͱͯ͠ޡΓͷ͋Δ΋ͷͰ͋ͬͨͱͯ͠΋（ِཅੑ）ɺ͜Ε͕ઌྫͱཱͯ֬͠
ͯ͠͠·͏͜ͱʹͳΔɻ·ͯ͠΍࿈๜߇ૌࡋ൑ॴ΍ࡋߴ࠷ͷ৔߹͸ɺͦͷઌ
ྫͱͯ͠ͷՁ஋͸͍ߴͱΈͳ͞ΕΔ͜ͱʹͳΔ͔Βɺ͜ͷΑ͏ͳ൑ܾ͕ઌྫ
Γฦ͞Εͯ͠·͏ͱ͍͏ϦεΫ͕͋Δɺ͜Ε܁Γ͕ޡଋੑͷதͰɺಉछͷ߆
Λ͘ڧҙ͍ࣝͯ͠Δࡋ൑ॴ͸ɺΉ͠Ζɺ൓τϥετ๏্ɺෆద੾ͳߦҝΛݟ
ಀ͢Α͏ͳ൑ܾʹͳͬͨͱͯ͠΋（ِӄੑ）ɺͦͷޙɺࢢ৔ͷࣗಈௐ੔ػೳ
ʹΑͬͯɺͦͷࣾձతͳฐݮ͕֐গ͢Δ΄͏͕҆શͰ͋Δͱ͍͏ߟࢥʹภΓ
͕ͪʹͳΔ͜ͱ΋΍ΉΛಘͳ͍ͱ΋͍͑Δ28）ɻ

4ʣࠂݪউૌ͔ྫࣄΒݟΔ߹ཧͷݪଇͷݶք
ɹࠂݪউૌ͕͍͠ݫͱݴΘΕΔถࠃͷ൓τϥετૌুͰ͋ͬͯ΋ɺࠂݪଆ͕
উૌͨ݅͠ࣄ΋গ਺ͳ͕Βଘ͢ࡏΔɻۙ೥ͷউૌྫࣄͱͯ͠औΓ্͛ΒΕΔ
͜ͱ͕ଟ͍ͷ͕ɺAlston ʹͰ͸ɺֶੜΞεϦʔτ݅ࣄͰ͋Δɻ͜ͷ（29݅ࣄ
ର͢Δڭҭʹؔ࿈͢Δ෇ਵతͳڅ෇ͷ੍ݶΛ֤େֶʹ՝ͨ͠ NCAA ͷنଇ
͕γϟʔϚϯ๏ 1 ৚ʹҧ൓͢Δͱ൑அ͞Εͨɻຊ݅Ͱ͸ɺେֶεϙʔπʹ͓
͚ΔΞϚνϡΞϦζϜΛอ͢ޢΔͨΊʹਖ਼౰Խ͞ΕΔͱ͍͏ NCAA ଆͷओ
ுʹ͍ͭͯɺΞϚνϡΞϦζϜͱ͍͏ఆٛͦΕࣗମཱ͕֬͞Εͨ΋ͷͰ͸ͳ
͘ɺΞϚνϡΞϦζϜͱফඅऀͷधཁͱͷؔ࿈ੑ͸े෼ཱূ͞Ε͍ͯͳ͍ͱ
ͯ͠ɺ͜ΕΛୀ͚ͨ30）ɻͱ͜ΖͰɺ͜ͷ൑ܾͰ͸ɺڵຯਂ͍දݟ͕ݱΒΕ
ΔɻͦΕ͸ɺRuick-look approval ͱ͍͏දݱͰ͋Δ31）ɻ൑ܾʹ͓͍ͯɺ͜

28）ɹFrank H. Easterbrook, Allocating Antitrust Decisionmaking Tasks, 76 GEO. L.J.
305, 320 (1987).

29）ɹNat’l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141 (2021).
30）ɹͨͩ͠ɺڭҭʹؔ࿈͠ͳ͍ใुΛؚΊɺҰ੾੍ݶΛ՝͢͜ͱ·Ͱ͞ڐͳ͍Θ͚Ͱ

͸ͳ͍ɻେֶεϙʔπʹ͓͍ͯແ੍ݶͳใु͕ࢧ෷ΘΕΕ͹ɺ΋͸΍ϓϩϑΣογϣ
φϧɾεϙʔπͱͷ۠ผ͕͔ͭͳ͘ͳΔͱ͍͏ҙຯʹ͓͍ͯɺΞϚνϡΞϦζϜΛࠜ
ཧੑ͕ೝΊΒΕΔ༨஍͕͋Δɻ߹ʹݶͱ͢ΔҰఆͷ੍ڌ

31）ɹNCAA v. Alston, 141 S. Ct. 2156.
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ͷදݱ͸ɺNCAA ͕ूஂతͳങखಠ઎ྗ（monopsony power）Λڗड͍ͯ͠
Δ͜ͱΛೝΊɺ͜ͷछͷ੍͕͋ݶΕ͹ɺࣗ෼ͷαʔϏεΛചΔ͜ͱ͕Ͱ͖Δ
ֶੜΞεϦʔτ͸ɺଞʹࣗΒͷ࿑ಇྗΛചΔՄೳੑ͕ͳ͍͜ͱΛࢦఠ͠ɺ͍
͔ʹɺNCAA ͕δϣΠϯτɾϕϯνϟʔͰ͋ͬͨͱͯ͠΋ɺͦͷແ਺ͷن
ଇ΍੍ݶͷ͢΂ͯΛଈ࠲ʹঝೝ͢ΔΑ͏ͳྨͷ΋ͷͰ͸ͳ͍（it is hardly of

the sort that would warrant Ruick-look approval for all its myriad rules and

restrictions）ͱ͍͏จ຺ͷதͰɺNCAA ͷ߅หΛ൱ఆ͢ΔܗͰ༻͍ΒΕ͍ͯ
Δɻͨͩ͠ɺैདྷ͜ͷ Ruick-look ͱ͍͏දݱ͸ɺ؆ུԽ͞Εͨ߹ཧͷݪଇ
ͷͳ͔Ͱ͸ɺҰͯ͠ݟ൓ڝ૪తͰ͋Δͱ൑அͰ͖Δ৔߹ʹɺৄࡉͳࢢ৔෼ੳ
Λཁ͞ͳ͍ͱ͍͏ҙຯͰ༻͍ΒΕ͖ͯͨ΋ͷͰ͋Δɻ͢ͳΘͪɺAlston ൑
ܾͰͷ Ruick-look approval ͱ͍͏දݱ͸ɺҰͯ͠ݟ߹๏ͳ৔߹Ͱ͋Ε͹ɺ
൓τϥετ๏͸ద༻͞Εͳ͍ͱ͍͏ٯͷҙຯͰ༻͍ΒΕ͍ͯΔͷͰ͋Δɻͦ
ͷͨΊɺ͜ͷ Ruick-look approval ͱ͍͏ද͕ݱಠΓา͖ͯ͠ɺૣ͍ஈ֊Ͱɺ
Ұͯ͠ݟ൓τϥετ๏ҧ൓Ͱ͸ͱ͍͏ओுΛ͠ڐɺඃࠂଆͷུࣜ൑ܾͷਃཱ
Λ༰қʹ͢Δͱ͍͏݁ՌΛটདྷ͢ΔϦεΫΛࢦఠ͢Δݟղ͕͋Δ32）ɻ͜ͷ
఺ɺNCAA ͷ੍ݶϧʔϧʹ͍ͭͯ͸ɺڝ૪ଅਐతͰ͋Δͱ͍͏ਪఆΛஔ͘
͜ͱʹΑͬͯɺे෼ͳݕ౼Λ͜͏ߦͱͳ͘ɺ൓ڝ૪తޮՌ͕൱ఆ͞Ε͍ͯΔ
ͱ͍͏ࢦఠ΋͋Δ33）ɻ͜ͷ఺ɺAlston ൑ܾ͸ɺࠂݪউૌͱͳͬͨ΋ͷͰ
͋ͬͯɺNCAA ͷ߅ห΍ओு͕҆қʹೝΊΒΕ͍ͯͳ͍͜ͱ͸࣮ࣄͰ͋Δɻ
͞Βʹɺͦͷ෼ੳख๏͸ɺ஧࣮ʹ Amex ΋ͷͰ͋Δɻͦ͏ͨ͠ڌґʹ݅ࣄ
Ͱ͋ͬͯ΋ɺ͜ͷ Ruick-look approval ͱ͍͏දݱʹٙ໰͕ఄ͞ΕΔͱ͍͏
͜ͱ͸ɺͦΕࣗମɺ൓τϥετૌুʹ͓͚Δࠂݪͷཱূෛ୲ͷେ͖͞΍ɺِ
ཅੑճආ޲܏ʹର͢Δ࣮຿Ո΍ऀڀݚͷݒ೦͕େ͖͍͜ͱΛ͍ࣔࠦͯ͠Δͱ
͍͑Δɻ

32） See Christopher R. Leisie, Disapproval of ┕uick⓱Look Approval⓾ Antitrust After
NCAA v⓲ Alston⓲ 100 Wash. U. L. Rev. 1, 22 (2022).

33）ɹId at 49. Evan Kanz, Changing the NCAA’s ╏Year⓱in⓱Residency╝ Rule⓾ Narrow⓱
ing Supreme Court Precedent from ┆elow, 52 UIC J. MARSHALL L. RE7. 1085,
1102 (2019).
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ɹ·ͨɺAlston ͸ɺNCAAࠂݪ΋͍͓ͯʹ݅ࣄ ͷنଇ͕࣮࣭తͳ൓ڝ૪త
ޮՌΛ༗͢Δ͜ͱΛࣔ͞ͳ͚Ε͹ͳΒͳ͍34）ɻ͔͠͠ɺ͜ͷ൑அ࿮૊Έ͕ɺ
ຊ݅نଇʹΑͬͯੜ͡Δଛ֐ͷূ໌͚ͩͰͳ͘ɺͦΕʹΑͬͯ૬͞ࡴΕΔޮ
཰ੑΛݕ౼ͨ͠ͱͯ͠΋ͳ͓ɺ൓ڝ૪తޮՌΛ༗͢Δ΋ͷͩͱ͍͏ཱূΛٻ
Ί͍ͯΔͱ͢Ε͹ɺୈ 2 ஈ֊ʹ͓͚Δඃࠂͷਖ਼౰Խࣄ༝ͷཱূΛ଴ͭ͜ͱͳ
͘ɺ͢΂ͯͷཱূΛ͕ࠂݪෛ͏͜ͱʹͳͬͯ͠·͏ͱ͍͏ݒ೦͕͋Δ35）ɻ͜
ͷΑ͏ʹɺ߹ཧͷݪଇͰ͸ɺୈҰஈ֊ͷཱূ੹೚ͷ͕ܰݮॏཁͳ՝୊Ͱ͋Δɻ
͜Εʹରͯ͠ɺِཅੑճආ͚ڧ͕޲ࢤΕ͹ɺ౰વͳ͕Βɺࠂݪͷཱূ੹೚Λ
҆қʹܰ͢ݮΔ͜ͱ͸͞ڐΕͳ͍͜ͱʹͳΔɻ·ͨɺ͜ͷ 3 ஈ֊（ࡋ൑ॴʹ

ΑΔརӹྔߧʹΑΔ൑அ·ͰؚΊΔͱ 4 ஈ֊）ͷ߹ཧͷݪଇϧʔϧͷ֤ஈ֊Ͱɺ
Ͳͷఔ౓ͷओுཱূΛೝΊɺ͋Δ͍͸߅หΛೝΊΔ͔Ͳ͏͔ͷ۩ମతͳࡋ൑
ॴͷ൑அͷͳ͔Ͱ΋ِཅੑճආ͕޲ࢤɺͦͷ෼ੳʹӨڹΛ༩͑ΔՄೳੑ͸൱
ఆͰ͖ͳ͍ɻ͜ͷ఺ɺͨͱ͑͹ɺୈ 3 ஈ֊ʹ͓͚ΔɺΑΓ੍ݶతͰ͸ͳ͍୅
ସखஈʹؔ͢Δٞ࿦36）Ͱ͸ɺ୅ସखஈͷଘࡏͷཱূਫ४ʹ͍ͭͯɺݕ౼͢
΂͖՝୊͕ଟ͍ͱࢥΘΕΔɻ
ɹ͜ͷΑ͏ʹɺࡏݱʹ͓͍ͯ΋߹ཧͷݪଇ͸ɺґવͱͯ͠ɺࠂݪͷཱূෛ୲
͕େ͖͘ɺ·ͨͦͷӡ༻ʹ͓͍ͯ΋ɺِཅੑճආ࡞͕޲ࢤ༻͍ͯ͠ΔͱࢥΘ
ΕΔ෦෼͕͞ݟࢄΕΔɻ͔͠͠ɺগͳ͘ͱ΋ϒϥϯμΠε൑͕ͨࣔ͠ࣄ
Chicago Borad of Trade Β͔݅ࣄ 100 ೥Ҏ্ͷ࣌Λͯܦɺ֤εςοϓʹٻ
ΊΒΕΔཱূͷ಺༰Λݸผʹٞ࿦͍ͯ͘͜͠ͱ͕ՄೳʹͳΔఔ౓ʹ·Ͱ͸ɺ
े෼੔ཧ͞Εͨɻޙࠓ͸ɺ֤ஈ֊ʹ͓͚Δݕ౼ख๏ͷਫ਼៛Խ͕ظ଴͞ΕΔɻ

34）ɹNCAA v. Alston, 141 S. Ct. 2160.
35） See Herbert. Hovenkamp, A Miser’s Rule of Reason⓾ The Supreme Court and

Antitrust Limits on Student Athlete Compensation. 78 N.Y.U. Ann. Surv. Am. L. 1, 13
(2022).
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ᶙɹΤϥʔίετ෼ੳͱِཅੑճආ޲܏ʹ͍ͭͯ

1ʣِཅੑճආ޲ࢤʹର͢Δࣥߦ౰ہͷಈ޲
ɹِཅੑճආ޲܏͸ɺถࠃͷ࿈๜ࡋ൑ॴʹ͓͍ͯݦஶͳ޲܏Ͱ͋Δɻઌྫ߆
ଋੑ͕ࢧ഑͢Δถࡋࠃ൑ॴͰ͸ɺ͜ͷܹٸ͕޲܏ʹมԽ͢Δͱ͸૝ఆ͠೉͍ɻ
͜ͷ఺ɺِӄੑϦεΫճආʹΑΔੵۃతͳ൓τϥετ੓ࡦΛ͢޲ࢤΔถࠃ࿈
๜औҾһձ͸ɺ2021 ೥ɺ࿈๜औҾҕһձ๏ 5 ৚ͷద༻ൣғʹ͍ͭͯɺ൑ྫ
ʹΑΓཱ֬͞ΕͨγϟʔϚϯ๏ͷӡ༻Ͱࣔ͞Ε͍ͯΔൣғʹݶఆ͠ɺ͍ΘΏ
Δ๖ժ੍نΛ์͢غΔࢫɺએͨ͠ݴ 2015 ೥ͷ੠໌Λఫճͨ͠37）ɻͦͷ্Ͱɺ
2022 ೥ 11 ݄ɺҕһձ͸ɺ࿈๜औҾҕһձ๏ 5 ৚ͷ৽͍ࣥ͠ํߦ਑Λࣔ͠
ͨ38）ɻओͨΔࠜڌͱͯ͠ɺಉ 5 ৚͸ɺٞձʹΑΓ๖ժ੍نΛ͓͜ͳ͏ݶݖ
Λ෇༩͢Δ΋ͷͰ͋ͬͨͱ͢Δཱ๏ܦҢΛ͍ͯ͛ڍΔɻ

36） See Epic Games, Inc. v. Apple, Inc., 2023 U.S. App. LE9IS 9775. ൓τϥετ๏্
ͷ࿦఺ʹؔ͢ΔݶΓɺࠂݪͷओு͸ೝΊΒΕ͍ͯͳ͍ɻ͜ͷ݅ࣄ͸ɺApple ͕ɺiP-
hone ΞϓϦʹ͍ͭͯɺࣗࣾͷ AppStore ͷΈ͔ΒΞϓϦΛ഑৴͢Δ͜ͱΛཁ͠ٻɺ
ಛʹήʔϜΞϓϦʹ͍ͭͯ͸ɺ͋ΒΏΔ՝ۚʹ͍ͭͯɺख਺ྉͱͯ͠ΞϓϦ୅ۚ·ͨ
͸ɺΞΠςϜߪೖ୅ۚͷ 30ˋΛ௃ऩ͍ͯ͠Δߦҝ͕ɺ൓τϥετ๏ҧ൓ͱͳΔ͔൱
͔͕໰୊ʹͳͬͨ݅ࣄͰ͋Δɻ࿈๜஍ࡋͰ͸ɺEpic Games ͸ɺApple ͷΞϓϦ഑෍
৚߲͕ϞόΠϧήʔϜʹؔ͢ΔऔҾίετΛڝ૪ਫ४Ҏ্ʹҾ্͖͛ɺऔҾ਺Λݮগ
ͤ͞ɺࢢ৔ڝ૪Λ્͍ͯ͠֐Δ͜ͱʹ͍ͭͯɺApple ͷख਺ྉ཰͕ 30� ͷ··ҡ࣋
͞Ε͍ͯΔ͜ͱͦΕࣗମ͕ɺࢢ৔ͷ֦େͱधཁ૿ʹؑΈΔͱՁ͕֨ਓҝతʹ͘ߴͳͬ
͍ͯΔ͜ͱΛࣔࠦ͠ɺEpic Games ଆ͸ୈ 1 ஈ֊ͷཱূʹ੒ޭ͍ͯ͠Δͱ͞Εͨɻ͜
ͷ݅ࣄͰ͸ɺୈ 2 ஈ֊ͷਖ਼౰Խࣄ༝ͷ૪͍ʹ͓͍ͯɺApple ଆͷ߅หΛͲͷΑ͏ʹऔ
Γѻ͏͔͕໰୊ʹͳ͍ͬͯΔɻͳ͓࿈๜஍ࡋͰ͸ɺΑΓ੍ݶతͰ͸ͳ͍ଞͷखஈͷଘ
લͷηΩϡϦςΟνΣοΫͷଥ౰ࣄͷͨΊͷਓҝతͳޢɺηΩϡϦςΟอ͍ͯͭʹࡏ
ੑͳͲ͕ٞ࿦͞Ε͍ͯΔɻEpic Games, Inc. v. Apple Inc., 559 F. Supp. 3d 898, 2021
U.S. Dist. LE9IS 172303 (N.D. Cal., Sept. 10, 2021).

37）ɹFTC, Statement of Enforcement Principles Regarding “Unfair Methods of Com-
petition” Under Section 5 of the FTC Act (Aug. 13, 2015).

38）ɹFTC, Policy Statement Regarding the Scope of Unfair Methods of Competition
Under Section 5 of the Federal Trade Commission Act Commission File No.
P221202ʤNovember 10, 2022ʥ.
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ɹ࿈๜औҾҕһձ͸ɺ͞Βʹɺunfair ͷ൑அج४ʹ͍ͭͯɺೳ཰ڝ૪
（competition on the merits）Λ્͢֐Δ͔൱͔ɺ۩ମతʹ 2 ͭͷཁૉΛྀߟ
͢Δͱͨ͠ɻୈҰʹɺ౰֘ߦҝ੍͕ڧతɺࡡऔతɺஊ߹తɺٮ଴తɺٗᛋతɺ
ུୣతͱ͍ͬͨܗͰྗࡁܦͷ࢖ߦΛ͏ߦՄೳੑ͕͋Δ͜ͱΛࢦఠ͍ͯ͠Δɺ
࣍ʹɺ౰֘ߦҝ͕ද໘্ෆެਖ਼Ͱ͋Δͱ͑ݟͳ͍৔߹Ͱ΋੍نΛ͏ߦͱ͢
Δ39）ɻୈೋʹɺ౰֘ߦҝ͕ɺফඅऀɺ࿑ಇऀͳͲࢢ৔ࢀՃऀʹӨڹΛ༩͑
͍ͯΔ͔Ͳ͏͔ͷΈͳΒͣɺ౰֘ߦҝ͕ɺڝ૪৚݅ʹѱӨڹΛ͕޲܏͢΅ٴ
͋Δ͔Ͳ͏͔ʹྀ͍ͭͯ͢ߟΔͱ͍ͯ͠Δ40）ɻಛʹɺୈೋͷ൑அཁૉͰ͸ɺ
໌֬ͳՁ֨ͷҾ্͖͛ɺੜྔ࢈ͷݮ࡟ɺফඅऀ΍धཁऀͷબ୒ࢶͷ੍ݶ΍඼
࣭௿ԼɺΠϊϕʔγϣϯͷ཈੍ͷΈͳΒͣɺ൱ఆతͳ݁ՌΛੜΈग़͕͢޲܏
͋Δ͔Ͳ͏͔Λݕ౼͢Δͱ͍ͯ͠Δ41）ɻͨͱ͑͹ɺ༷ʑͳߦ׳ͷྦྷੵޮՌ
ͷҰ෦42）Ͱ͋Δ৔߹΋ɺ੍نͷର৅ͱͳΓ͏Δͱࣔࠦ͢Δɻ͜Ε͸ɺಉ 5
৚ͷղऍɺӡ༻ʹ͓͚Δ๖ժ੍نͷ෮׆Λҙຯ͢Δɻ࣍ʹɺ౰֘ߦҝʹؔ͠
ͯɺඃࠂଆͷۀاʹΑΔਖ਼౰Խࣄ༝ͷओுʹ͍ͭͯ͸ɺ਺஋Խ͢Δ͜ͱ͕Ͱ
͖ͳ͍ཁҼʹ͍ͭͯ΋ྀ͢ߟΔͱ͍ͯ͠Δ43）ɻͦͯ͠ɺ͜ͷ੠໌Ͱ͸ɺ൓
τϥετ๏ʹؔͯ͠ɺͦͷ൓ڝ૪తޮՌ͕໌֬Ͱͳͯ͘΋ɺͦͷ൓ڝ૪తޮ
ՌΛੜΈग़֖͢વੑͷ͋Δજࡏతͳҧ൓ߦҝʹ͍ͭͯ΋੍نର৅ͱ͢Δɻͨ
ͱ͑͹ɺಠ઎ྗ·ͨ͸ࢢ৔ྗΛ֫ಘ͍ͯ͠ͳ͍ऀۀࣄʹΑΔߦҝɺ൓τϥε
τ๏ҧ൓ʹൃల͢Δ޲܏Λ࣋ͭߦҝؚ͕·ΕΔͱ͢Δ44）ɻ͜ͷ੠໌Ͱ͸ɺ࿈
๜औҾҕһձ੍͕نΛ͏ߦՄೳੑͷ͋ΔߦҝΛྻ͍ͯ͠ڍΔɻͦͷҰ෦ʹͭ
͍ͯྫࣔ͢Δͱɺᶃ൓τϥετ๏ҧ൓ʹൃల͢Δ޲܏ͷ͋Δ߹ซɺങऩɺ·
ͨ͸δϣΠϯτɾϕϯνϟʔɺᶄ൓τϥετ๏্ɺڝ૪ʹѱӨڹΛ༩͑ΔՄ

39） Id at 9.
40） Ibid⓲
41） Id at 10.
42） Ibid⓲
43）ɹ੠໌Ͱ͸ɺa net e⒏ciencies test or a numerical cost-benefit analysis Λ༻͍Δ͜

ͱ͸ͳ͍ͱ΋ࢦఠ͢ΔɻId at 11.
44） Id at 12.
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ೳੑ͕͋Δ΋ͷͷɺ௚઀తʹ͸൓τϥετ๏ʹҧ൓͍ͯ͠ͳ͍͔΋͠Εͳ͍
Ҋɺ͞ΒʹɺᶅϩΠϠϧςΟɾϦϕʔτɺ๊͖߹Θͤൢച΍ɺഉࣄ߹݁ۀا
ଞ৚݅෇औҾʹ͍ͭͯɺۀքߦ׳΍ۀքͷੑ࣭ʹΑͬͯ͸ɺ൓τϥετ๏ҧ
൓ʹൃల͢Δ͕͋޲܏Δ΋ͷ（the tendency to ripen into violations of the

antitrust laws）͕͛ڍΒΕ͍ͯΔɻ
ɹ͞Βʹɺʮ൓τϥετ๏ͷਫ਼ਆʯʹ൓͢Δͱ൑அ͞ΕΔߦҝͱͯ͠ɺᶃ҉
໧ͷڠௐΛଅਐ͢Δߦ׳ɺᶄ૯ମతͳଛ֐ΛҾ͖͢͜ىՄೳੑͷ͋Δഉଞత
ฒߦߦҝɺᶅྦྷੵతʹࢢ৔ͷڝ૪৚݅ΛऑମԽͤ͞Δ޲܏ʹ͋Δߦҝɺᶆඪ
४ઃఆϓϩηεΛऑମԽͤ͞Δɺ·ͨ͸ɺಛڐग़ئͷ৹ࠪΛ๦͢֐Δෆਖ਼ߦ
ҝɺᶇΫϨΠτϯ๏ͷద༻Λड͚ͳ͍ങ͍खʹର͠ɺෆ௼Γ߹͍ͳൢଅख౰
Λࢧ෷͏͜ͱΛҙਤతʹ༠Ҿ͠ɺ·ͨ͸ɺडྖ͢Δ͜ͱʹΑΔՁ֨ࠩผɺᶈ
৔ʹ͓͚Δࢢ഑ྗΛར༻͠ɺͦͷҡ࣋ΛਤΔͨΊʹɺಉҰ·ͨ͸ؔ࿈ࢧ৔ࢢ
ͷ๊͖߹Θͤɺόϯυϧɺಠ઎औҾɺϩΠϠϧςΟɾ্࣮ࣄΔ͢֐૪Λ્ڝ
Ϧϕʔτɺᶉݸผʹ͸ɺ൓τϥετ๏ʹҧ൓͠ͳ͍Մೳੑ͕͋Δ΋ͷͷɺෳ
਺ͷߦ߹݁ۀاҝ͕Ұ࿈ͷྲྀΕͱͯ͠ߦΘΕΔ৔߹ɺᶊϢχίʔϯۀاͳͲ
ͷങऩͳͲ͕͛ڍΒΕΔ45）ɻ

2ʣ͜ͷࣥํߦ਑ͷӨڹͱධՁ
ɹ͜ͷ੠໌͸ 1970 ೥୅Ҏલͷ࿈๜औҾҕһձͷӡ༻΁ͷճؼɺΉ͠ΖͦΕ
Ҏ্ʹੵۃతͳ੍نΛ͏ߦՄೳੑΛ͍ࣔͯ͠Δɻ͜Εʹରͯ͠ɺҕһͰ͋Δ
Christine S. Wilson ͷ൓ରҙ͕͋ݟΔ46）ɻ൓ରҙݟͰ͸ɺ͜ͷ੠໌͸ɺۃΊ
ͯෆ໌֬ͳʮݟΕ͹Θ͔Δ（“I know it when I see it”）ʯΞϓϩʔνΛ࠾༻͠ɺ
͔ͭɺͦΕΛͲͷΑ͏ʹ࣮͢ࢪΔ͔ʹ͍ͭͯ۩ମతͳํ๏࿦΋໌ࣔͤͣɺߦ
ҝΛʮfacially unfairʯͱϥϕϧ෇͚ͨ͠ޙɺͦͷߦҝͷਖ਼౰Խࣄ༝ʹ͍ͭ

45） Id at 13ô16.
46）ɹDissenting Statement of Commissioner Christine S. Wilson

Regarding the “Policy Statement Regarding the Scope of Unfair Methods of Com-
petition Under Section 5 of the Federal Trade Commission Act” Commission File
No. P221202ʤNovember 10, 2022ʥ.
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ͯ͸ɺैલɺ൓τϥετ๏࣮຿͕ࡉৄ͖ͨͯͬߦͳ৹ࠪΛলུ͢Δ͜ͱʹͳ
Δͱ൷൑͢Δ47）ɻ·ͨɺෆެਖ਼Ͱ͋Δ͔Ͳ͏͔Λ൑அ͢Δ্Ͱɺͦͷʮ܏
ੜ͍ͯ͡Δ͕֐ҝʹΑͬͯଛߦʯΛ෼ੳ͢Δͱ͍͏൑அ͸ɺ۩ମతʹͦͷ޲
͜ͱΛཱূ͢Δඞཁ͸ͳ͘ɺ౰֘ߦҝͷྦྷੵతޮՌʹΑͬͯೝఆ͞ΕΔ͜ͱ
ʹͳΔɻ·ͨɺ͜ͷํ਑ʹͮ͘جӡ༻Ͱ͸ɺࢢ৔ྗͷཱূΛෆཁͱ͢Δ͜ͱ
ʹͳΔͱ΋ࢦఠ͢Δ48）ɻಛʹॏཁͳࢦఠ͸ɺ͜ͷ੠໌Ͱ͸ɺ߹ཧͷݪଇ͸
ҝͷਖ਼౰ߦɺ౰֘ޙΕ͍ͯΔ͜ͱɺ͢ͳΘͪɺҰԠͷূ໌͕ͳ͞Εͨ͞غ์
Խࣄ༝͸΄΅ೝΊΒΕͳ͍͜ͱͱͳΔͱ͍͏఺Ͱ͋ΔɺͦͷͨΊɺ͜Ε͸౰
વҧ๏ͱಉ͡๏ཧΛ͢΂ͯͷ൓τϥετ๏ҧ൓͕ٙΘΕΔߦҝʹద༻͢Δʹ
౳͘͠ɺ൓τϥετ๏ʹ͓͚Δ߹ཧͷݪଇͷաڈͷઌྫɺ஌ݟΛ͢΂ͯແࢹ
͢Δ΋ͷͰ͋Δͱड़΂Δ49）ɻ
ɹ൓ରҙݟ͸ɺถࠃ൓τϥετ๏ͷऀڀݚɺ࣮຿Ոͷओྲྀ೿ͷํ͑ߟͰ͋Δɻ
ͮ͘جʹͰ͖Δ͜ͱ͔Βɺ౰֘੠໌࡯Ͱ͋Δ͜ͱ͸༰қʹਪݟ൑ॴ΋ಉҙࡋ
๏ӡ༻Λ FTC ൑ॴʹ͓͍ͯ͜Ε͕௥ೝ͞ΕΔՄೳੑࡋͱͯ͠΋ɺͨͬߦ͕
͸ۃΊͯ௿͍ͱ༧૝͞ΕΔɻߋʹ໰୊͸ɺFTC ͷ੠໌ʹ͸ɺ߹ཧͷݪଇʹ
୅ΘΔ͚ͩͷ୅ସҊ͕ࣔ͞Ε͍ͯͳ͍ɻ
ɹͳ͓ɺِཅੑόΠΞεճආ޲܏͸ɺ੍نվֵ（੍ن؇࿨）ɺࣗ༝ࢢ৔΁ͷ
ΔΤϥʔίε͚͓ʹࠃ਌࿨తͰ͋Δɻ·ͨɺถʹܭ౓ઃ੍ͮ͘جʹ৴པ͍ڧ
τ෼ੳɺِཅੑɺِӄੑͷٞ࿦Ͱ͸ɺڝ૪Λલఏͱ͢ΔΠϊϕʔγϣϯɺࢢ
৔ʹ͓͚Δޮ཰ੑͷ࣮ݱͱ͍ͬͨࡁܦతՁ஋ͱɺڥ؀อޢɺਓݖͱ͍ͬͨ௚
઀తʹࡁܦ߹ཧੑͱ͸௚઀ؔ࿈͕ബ͍ࣾձతՁ஋ͱͷௐ੔ͱ͍͏ࢹ఺ʹ๡͠
͍ɻͦͷͨΊɺΤϥʔίετ෼ੳʹର͢Δ൷൑͸50͍ڧ）ɻ

47） Id at 3.
48） Id at 5.
49） Id at 6. ͳ͓൓ରҙݟͰ͸ɺҕһ௕ͷ੓࣏తͳόΠΞεΛࢦఠ͢Δଞɺ͜ͷछͷࢼ

Έ͕աڈͷઌྫ্ɺ΄΅ޮՌ͕ͳ͍ͱઆ໌͍ͯ͠Δɻ
50）ɹHerbert J. Hovenkamp, “Antitrust Error Costs” (2022). Faculty Scholarship at

Penn Carey Law. 2742. https://scholarship.law.upenn.edu/faculty@scholarship/2742
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ᶚɹ݁ɹޠ

ɹถࠃ൓τϥετ๏ʹ͓͚Δ߹ཧͷݪଇͷਫ਼៛Խͷಈ޲ɺِͦͯ͠ཅੑճආ
͓ʹڥ؀ࡁܦΔ·ߴΔ͜Ε·Ͱͷٞ࿦Λ੔ཧ͢Δͱɺෆ࣮֬ੑͷؔ͢ʹ޲܏
͚Δڝ૪๏ͷద༻ͷதͰɺద੾ͳ൓ڝ૪తޮՌͷ෼ੳ͕͍͔ʹ೉͍͔͠ɺͱ
͍͏໰୊Λ࠶ೝࣝͤ͞ΒΕΔɻಛʹɺࡁܦ෼ੳ͕ਁಁͭͭ͋͠Δڝ૪๏ͷ෼
ੳͷதͰ͸ɺಛఆͷߦҝΛ൓ڝ૪తͰ͋ΔͱҐஔ͚ͮΔͨΊʹ͸ɺ৔߹ʹ
Αͬͯ͸ɺۀ࢈૊৫࿦ʹূ࣮ͮ͘ج෼ੳ·Ͱཁ͞ٻΕΔ͜ͱʹͳΔɻͦ͜ʹɺ
ෆ֬ఆͳڥ؀ࡁܦͷதͰɺ౰֘ߦҝ͕΋ͨΒ͢Өڹɺಛʹɺͦ͜ʹΠϊϕʔ
γϣϯͷ๖ժͷΑ͏ͳ΋ͷ͕ਪଌͰ͖ΔΑ͏ͳ৔߹ɺࡋ൑ॴ͕ɺͦΕΛ൑அ
Ͱ͖Δೳྗ͕͋Δͷ͔ɺͱ͍͏ࠜຊతͳٙ໰΋ݕ౼͠ͳ͚Ε͹ͳΒͳ͍ɻ
ɹಛʹɺ͜ͷ໰୊͸ɺಛఆͷڝ૪੍ݶΛ൐͏ߦҝʹԿΒ͔ͷਖ਼౰Խࣄ༝͕ೝ
ΊΒΕΔ͔Ͳ͏͔ɺ͕໰୊ͱͳΔ৔߹ɺಛʹݦஶͱͳΔɻͨͱ͑͹ɺڥ؀อ
ҝΛೝΊΔߦௐڠҝɺߦಉڞͷؒऀۀࣄ૪ڝ໰୊ʹؔ࿈͠ɺݖɺ࿑ಇɾਓޢ
ͭʹ๏͕औΓѻ͍ͬͯͳ͍໰୊ېɺ͋Δ͍͸ɺ࿑ಇ໰୊ͳͲɺैདྷɺಠ޲܏
͍ͯɺ͘޿ɺڝ૪๏ɾಠ઎ࢭې๏Λద༻͢ΔΑ͏ͳ৔߹ɺͦͷద੾ͳཧ༝෇
͚Λݕ౼͢Δࡍʹ͸ɺٞ࿦ͷ୺ʑʹɺِཅੑɺِӄੑʹର͢Δ࿦ऀ΍ࡋ൑ॴ
ͦͯ͠੓ࡦ୲౰ऀͷൃ૝͕༳Εಈ͘͜ͱʹͳΔɻͨͱ͑͹ɺڥ؀อޢʹ༗ӹ
ͳ֨نͷಋೖʹؔ͢ΔڞಉߦҝɺCO2 ෛՙͷ௿͍ΤωϧΪʔڥΑͼ؀͓ݮ࡟
ͷ࠾༻ɺ͋Δ͍͸ɺಛఆͷ෺࣭ɺࡐݪྉΛ࢖༻͢Δ͜ͱΛ࢖༻͠ͳ͍Α͏ʹ
औΓܾΊΔ͜ͱ͸ɺͦΕʹΑͬͯΠϊϕʔγϣϯͷ્֐ΛҾ͖͢͜ى৔߹΋
͋Δɻಛʹɺۙ࠷Ͱ͸ɺࣾձతՁ஋ͷ࣮ݱΛॏ͢ࢹΔ࢟੎͔Βɺڥ؀อޢͳ
Ͳʹ͓͍ͯɺΉ͠ΖɺڞಉߦҝΛ༰ೝ͠ɺͦͷ݁ՌɺͦͷྖҬʹ͓͚Δڝ૪
๏ͷద༻Λ͑߇Δ（ద༻আ֎ͱ͢Δ）ͱ͍͏ํ͑ߟ΋ҧ࿨ײͳ͘ड͚ೖΕΒ
ΕΔ͍ڧ͕޲܏ɻ͜ͷ͜ͱ͸ɺِӄੑϦεΫճආ޲܏ͷࡁܦ͍ڧ੓ࡦɺڝ૪
੓͕ࡦओྲྀʹͳΔ͜ͱΛҙຯ͢Δɻ࣮͸ɺڝ૪๏ɺڝ૪੓ࡦʹ͓͍ͯɺِཅ
ੑɺِӄੑͱ͍͏ੑ޲ࢤͷؒΛৼΓࢠͷΑ͏ʹͨͬߦΓདྷͨΓ͢ΔΑ͏ͳٞ
࿦ঢ়گ͸ɺಛʹɺถࠃͷ൓τϥετ๏ͷྺ࢙ʹ͓͍ͯݦஶʹݟΒΕΔɻͦͷ
ҙຯʹ͓͍ͯ΋ɺถࠃ൓τϥετ๏ʹ͓͚Δ߹ཧͷݪଇɺͦͷ෼ੳख๏ɺͦ
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ِͯ͠ཅੑճආ޲܏ظͱͦΕʹର͢Δ൷൑ʹؔ͢Δٞ࿦ʹ͍ͭͯݕ౼͢Δ͜
ͱ͸ɺ೔ຊͷಠ઎ࢭې๏ɺڝ૪੓ࡦΛҰาҾ͍ͯݕ౼͢ΔࡍɺҰఆͷࣔࠦΛ
΋ͨΒ͢΋ͷͰ͋Δͱ͍͑Δɻ

ʤँࣙʥɹ͕ࢲത࢜՝ఔʹ͓͍ͯɺࢦಋڭतΛ͓͔͍ͯ͠ئΒࢸʹࡏݱΔ·Ͱɺ
ాଜ࣍࿕ઌੜʹ͸ɺ͜ͷ٭஫Ͱ͸ɺͱͯ΋ޠΓਚ͘͢͜ͱ͸Ͱ͖ͳ͍΄Ͳɺ
ײ഑ʹ͸ɺߴͨͬ͝ࣀɻ͜Ε·Ͱɺాଜ࣍࿕ઌੜΑΓͨͬࣀ഑Λߴଟͷ͝ز
ँͱྱޚͷݴ༿Λ͍͘ΒੵΈॏͶͯ΋౸ఈɺ଍ΓΔ΋ͷͰ͸ͳ͍ɻాଜ࣍࿕
ઌੜ͸ɺࢲʹͱͬͯɺ୎ӽͨ͠͝ۀ੷ɺ࣮͝੷͋Δ୎ӽͨ͠ऀڀݚͱͯ͠ଚ
͓ʹ΂͖ํɺͱ͍͏ʹͱͲ·Βͣɺͦͷ͓ਓฑͦͯͦ͠ͷਓؒྗ͢΂ͯ͢ܟ
͍ͯɺ·͞ʹɺݟ͗ڼΔԸࢣͰ͋Δɻాଜ࣍࿕ઌੜʹ͓ձ͍͢Δ͜ͱ͕Ͱ͖ɺ
େͷଃΓ෺࠷त͚ͯͩͬͨ͘͞ੜ֔ʹࢲͱ͸ɺਆ͕ͨͬ͜ࣀಋΛࢦͯͦ͝͠
Ͱ͋Δͱ͍ͯ͡ײΔɻͱ͜ΖͰɺܚጯٛक़Ͱ͸ɺઌੜͱ͸ɺ෱ᖒ་٢ઌੜͱ
͍͏͜ͱʹͳΔɻ͔͠͠ɺࣗ෼ֶ͕Μͩͷ͸ɺܚጯٛक़ͱ͍͏ΑΓ͸ɺΉ͠
Ζɺాଜ࣍࿕ઌੜ͔ΒͰ͋ͬͯɺࢲʹͱͬͯ͸ɺాଜ࣍࿕ઌੜͷΈ͕ઌੜͳ
ͷͰ͋Δɻ͜Ε͸ੜ֔มΘΔ͜ͱ͸ͳ͍ɻͨͩ͠ɺ͜Ε΄ͲͷֶԸɺ͝ߴ഑
ΛࣀΓͳ͕Βɺઙֶඇ࠽Ώ͑ɺͳΜͷ͝Ը΋͓ฦ͢͠Δ͜ͱ͕Ͱ͖ͳ͍͜ͱ
͕ɺॏͶॏͶɺਃ͠༁ͳ͍ݶΓͰ͋Δɻޙࠓɺগ͠Ͱ΋ઌੜͷ͝Ըʹใ͍Δ
΂͘ɺઌੜΑΓͨͬ͝ࣀࣔڭɺࡁܦ๏ɺࡁܦࡍࠃ๏ɺͦͯ͠ަবֶɾର࿩ྗ

（Dialogue Management）ͷڀݚʹਅ伨ʹऔΓ૊Έͭͭɺʮֶ࣮ʯͱͯ͠༗ӹ
ͳ෼໺Ͱ͋Ε͹ɺՌ׶ʹ௅ઓ͢΂͖Ͱ͋Δͱ͍͏ɺ͜Ε΋ઌੜΑΓࣔ͝ڭ
Ըʹใ͍Δ΂͘౒ྗͯ͠·͍Γޚ੎Λ΋ͬͯɺগ͠Ͱ΋ઌੜͷ࢟ڀݚͨͬࣀ
͍ͨɻ຤චͰ͸͋Γ·͕͢ɺాଜ࣍࿕ઌੜͷ·͢·͢ͷ͝ൃలΛ৺ΑΓ͓ف
Γਃ্͛͠ɺ͜Ε·Ͱͷ͝ߴ഑ɺ͝ް৘ʹ৺ΑΓྱޚਃ্͛͠·͢ɻͦͯ͠ɺ
·ਃ্͍͛͠ئΓ·͢Α͏ԿଔΑΖ͓͘͠ࣀΛࣔڭͱ΋ɺҾ͖ଓ͖ɺ͝ޙࠓ
͢ɻ




