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Death and Resurrection of Secured Credit, 12 Am. Bankr. Inst. L. Rev. 139, 163 (2004); Douglas G. Baird, The New
Face of Chapter 11, 12 Am. Bankr. Inst. L. Rev. 69, 73 (2004); George W. Kuney, Let's Make It Official: Adding an
Explicit Preplan Sale Process As an Alternative Exit from Bankruptcy, 40 Hous. L. Rev. 1265, 1270 (2004).

(=) Lynn M. LoPucki & Joseph W. Doherty, Bankruptcy Fire Sales, 106 Mich. L. Rev. 1 (2007) £~ 11000%-%
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(0) | RLOHFLUBKBBSHRULEC RS | OV RERUEIMED (takeover bid) SEEEVs<s" | RRO
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(©) The Bankruptcy Act of 1867, 14 Stat. 517.

() Id. Sec. 28.

(0) Id. Sec. 25.

(o) The Bankruptcy Act of 1898, 30 Stat. 544.

(2) General Orders and Forms in Bankruptcy (By order dated November 28, 1898), Rule XVIII, 3.
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(Z) 11USC.116 (3),313 (2),516 (3) (1952).

(&) In re Solar Mfg. Corp., 176 F.2d 493, 494 (3d Cir. 1949).

(8)  See also, In re Pure Penn Petroleum Co., 188 F.2d 851, 854 (2d Cir. 1951).

(=) In re Dania Corp., 400 F.2d 833, 837 (5th Cir. 1968).

(22)  See also, In re Equity Funding Corporation of America, 492 F.2d 793, 794 (9th Cir. 1974).

(2) In re V. Loewer's Gambrinus Brewery Co., 141 F.2d 747, 748 (2d Cir. 1944).

(=) Patent Cereals v. Flynn, 149 F.2d 711, 713 (2d Cir. 1945).

(R¥) RHREHNEEEEU QST ORESCKRERYU O SV In Re White Motor Credit Corp., 14 BR. 584, 588-589

(Bankr. N.D. Ohio 1981).

(2) Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. No. 93-137, 93rd Cong., 1st
Sess,, pt. 3 at 239 (1973).

(]) Hearings on HR. 31 & HR. 32, Before the Subcomm. on Civil and Constitutional Rights of the House Comm.
on the Judiciary, 94th Cong., 1st & 2nd Sess., ser. 27, pt. 4 at 2123 (1975-1976).
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95th Cong., 1st Sess. (1977) 345; Sen. Rep. 95-989, 95th Cong., 2nd Sess. (1978) 55)°
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(J) E.g., In re Lloyd, 37 F.3d 271, 273 (7th Cir. 1994); Vista Del Mar Assocs., Inc. v. West Coast Land Fund (/n 7e
Vista Del Mar Assocs., Inc.), 33 CB.C. 2d 1315, 181 BR. 422 (B.A.P. 9th Cir. 1995); Licensing by Paolo v. Sinatra
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Chrysler-Plymouth, Inc. v. Valley Motors, Inc., 141 F.3d 490, 499 (3d Cir. 1998); Parker v. Goodman (/n re Parker),
499 F.3d 616, 621 (6th Cir. 2007).

(&) In re Ewell, 958 F.2d 276, 279 (9th Cir. 1992); In re Vetter Corp., 724 F.2d 52, 56 (7th Cir. 1983); In re Mark
Bell Furniture Warehouse, Inc., 992 F.2d 7, 8 (1st Cir. 1993); Tompkins v. Frey (In re Bel Air Assocs., Ltd.), 706
F.2d 301, 304-305 (10th Cir. 1983); In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143, 147 (3d Cir. 1986).

(8) In re Rock Industries Machinery Corp., 572 F.2d 1195, 1199 (7th Cir. 1978). 440" HMHQHEIKE " #HiKk
HEWERVHERE (HECEWR) QI VEWRY 50 (T.C. Investors v. Joseph (/z 7e M Capital Corp.).
290 B.R. 743, 750 (B.A.P. 9th Cir. 2003)°
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4820 (In re Tempnology LLC, 542 BR. 50, 65 (Bankr. D.N.H. 2015))°
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(=) United States Bankruptcy Court for the Southern District of New York, Amended Guidelines For The
Conduct Of Asset Sales (2013) (hereinafter “NYSB GL”) [http://www.nysh.uscourts.gov/sites/default/files/pdf/
Guidelines_for_Asset_Sales.pdf]
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(8) See NYSB GL, supra note 31 at 16.
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(8) In re White Motor Credit Corp., 75 B.R. 944, 948 (Bankr. N. D. 1987); In re New England Fish Co., 19 B.R. 323,
329 (Bankr. W. D. Wash. 1982); In re Fairchild Aircraft Corp., 184 BR. 910 (Bankr. W.D. Tex. 1995).

(8) E.g., In re WBQ Pship, 189 BR. 97, 105, (Bankr. ED. Va. 1995); In re P.K.R. Convalescent Ctrs., Inc., 189 BR.
90 (Bankr. ED. Va. 1995) (ST L RAQ=R); In re Trans World Airlines, Inc,, 322 F.3d 283, 289 (3d Cir.
2003) (EEHRECREECNRURDWSIIEELN—%N).

() In re WPRV-TV Inc. 143 BR. 315, 319-21 (D.P.R. 1991); In re Boston Generating LLC, 440 BR. 302, 332-33
(Bankr. S.D.N.Y. 2010).

(ZF) Clear Channel Outdoor, Inc. v. Knupfer (In 7e PW, LLC), 391 BR. 25 (B.A.P. 9th Cir. 2008); Criimi Mae Servs.
Ltd. P'ship v. WDH Howell LLC (Iz r¢ WDH Howell LLC), 298 BR. 527, 534 (D.N.J. 2003).

() Jonathan M. Landers, Reflections on Loan-to-Own Trends, Am. Bankr. Inst. J., Oct. 2007, at 44-46; Charles J.
Tabb, The Bankruptcy Clause, the Fifth Amendment, and the Limited Rights of Secured Creditors in Bankruptcy,
2015 U. IIL L. Rev. 765, 769-70 (2015).

(R) Committee of Equity Security Holders v. Lionel Corp. (I »e Lionel Corp.), 722 F.2d 1063 (2nd Cir. 1983).

() In re Lionel, 722 F.2d at 1069-71.

(%) HREHNBECERUD SMEZQEESEL YU 4 QHONEHVKEVOIURERELE O (In re
White Motor Credit Corp., 14 BR. 584 (Bankr. N.D. Ohio 1981))°

(L) E.g., Stephens Industries, Inc. v. McClung, 789 F.2d 386 (6th Cir.1986) (Lionel BrEERRWmmEO QO Q7 HIH-8K
BrQERE N i (“sound business purpose”) WEE 5 Q); In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d
143 (3rd Cir. 1986) (MHSHEH (good faith) L Q 5 V-0 8EH{~@).

(%) E.g., In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (3rd Cir. 1986); Stephens Indus., Inc. v.
McClung, 789 F.2d 386, 390 (6th Cir. 1986); In re Oneida Lake Dev., Inc., 114 BR. 352 (Bankr. N.D.N.Y. 1990); In re
Delaware & Hudson Railway Co,, 124 BR. 169, 179 (Bankr. D. Del. 1991); Bartel v. Bar Harbor Airways, Inc., 196
BR. 268, 273 (SD.N.Y. 1996). {3 0" EREUS” EGHK-UOREL O S V4 EEQ HERFE L OS00 D
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298 (In re Channel One Communications, Inc., 117 B.R. 493, 496 (1990); In re Whitehall Jewelers Holdings, Inc.
20008 WL2951974, at +6 (Bankr. D. Del. 2008)) &  ¥EXOHE#HURS( 07 ERICCRERR O AT | XUEHH
HEETVEQRRY A IL0Q8-98e (In re New Hampshire Elec. Co-op., Inc, 131 BR. 249, 252 (Bankr. D. N.
H.1991))°

() E.g., In re Industrial Valley Refrigeration and Air Conditioning Supplies, Inc., 77 Bankr. 15, 17 (Bankr. E.D.
Pa. 1987); In re Titusville Country Club, 128 BR. 396, (Bankr.W.D.Pa. 1991); In re Plabell Rubber Products, Inc.,
149 BR. 475, 479 (Bankr. N. D. Ohio 1992); In re Country Manor of Kenton, Inc., 172 BR. 217, 220 (Bankr N.D.
Ohio 1994); In re Condere Corp., 228 BR. 615, 631 (Bankr. SD. Miss. 1998); In re Med. Software Sols., 286 B.R. 431,
434 (Bankr. D. Utah 2002); In re Exaeris Inc., 380 B.R. 741, 744 (Bankr. D. Del. 2008); In re Family Christian, LLC,
533 B.R. 600, 626 (Bankr. W. D. Mich. 2015).

(2) Jessica Uziel, Section 363 (B) Restructuring Meets the Sound Business Purpose Test with Bite: an
Opportunity to Rebalance the Competing Interests of Bankruptcy Law, 159 U. Penn. L. Rev. 1189, 1195 (2011).

(RB) In re W.A. Mallory Co., 214 BR. 834, 836 (Bankr. E.D. Va. 1997); Catherine E. Vance, A Sub Rosa by Any
Other Name, 16 Com. L. Bull. 8 10 (2001); Chad P Pugatch et. al, The Lost Art of Chapter 11 Reorganization, 19
U. Fla. J. L. & Pub. Pol'y 39, 58 (2008); Robert Marko, The Road Closed: The Inequitable Treatment of Pre-Closing
Products Liability Claimants under the Auto Industry Bailout, 4 Brook. J. Corp. Fin. & Com. L. 353, 361 (2010);
Morris A. Karam, The Chrysler Bankruptcy and the Future of 363 (b) Transactions, 11 Hous. Bus. & Tax L.J.
395, 412 (2011); Alla Raykin, Section 363 Sales: Mootinf Due Process, 29 Emory Bankr. Dev. J. 91, 135 (2012).

(8) Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985); Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984); Dennis
J. Block, Nancy E. Barton & Stephen A. Radin, The Business Judgment Rule: Fiduciary Duties Of Directors chap.
I, at 11-13 (6th ed. Aspen Publishers 2009). &=HEXEV OV =g [KEUQRTOENEERE QKRR (B |
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() Collier on Bankruptey 1 363.02 [4] at 363-18 (16th ed. 2009).

(3) HESEHKHOREVERY MUFEREVIPERCEEE2R90R" W - mEHSERIEEL SR
! WRBEIIBEKAS S (E.g., In re Global Crossing Ltd., 295 BR. 726, 742-44 (Bankr.SD.N.Y. 2003); In re
General Motors Corp., 407 B.R. 463, 494 (2009))°

(2)  In re Plabell Rubber Prods. Inc., 149 B.R. 475, 479 (Bankr. N.D. Ohio 1992); In re Fremont Battery Co. 73 BR.
277, 279 (Bankr. N.D. Ohio 1987); In re Flour City Bagels, LLC, 557 B.R. 53, 80 (2016).

(18) In re Plabell, 149 B.R. 479; In re Country Manor of Kenton, Inc., 172 BRR. 217, 220-21 (Bankr. N.D. Ohio 1994).

(18) In re Crutcher Res. Corp. 72 BR. 628, 633 (Bankr. N.D. Tex. 1987); In re George Walsh Chevrolet, Inc., 118
BR. 99, 102 (Bankr. E.D. Mo. 1990); In re Fremont Battery Co., 73 BR. 277, 279 (Bankr. N.D. Ohio 1987); In re
Encore Healthcare Assocs., 312 BR. 52 (Bankr. ED. PA. 2004).

(15) Pension Benefit Guar. Corp. v. Braniff Airways, Inc. (/z re Braniff Airways, Inc.), 700 F.2d 935 (5th Cir. 1983).
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117 (2d Cir. 2009); In re Tempnology, 542 BR. 50, 64 (Bankr. D.N.H. 2015))°
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In re Braniff Airways, 700 F.2d at 939-40.

In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 1986).
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~— —

56 @6l

~

36



T BERIZOWT (—)

i

1 (363 sale) ®

T AL

B 2R

T A EREREFRE L

(!8) E.g., In re Inkeepers USA Trust, 442 BR. 227 (Bankr. SD.N.Y. 2010); I re Residential Capital, LLC, 2013 WL
3286198, at *20 (Bankr. SD.N.Y. 2013); Kim Martin Lewis, Post-Petition Plan Support Agreements: Present and
Future Compliance, 26 No. 6 J. Bankr. L. & Prac. NL Art. 1 (2017).

(8) BECHEXRREUQIVIEXN|wWHRE Robert J. Keach & Lindsay Zahradka Milne, Persuasive Authority:
Compelled Third-Party Releases, Am. Bankr. Inst. J., December 2018, at 14.

(88) In re AOV Indus. Inc., 792 F.2d 1140, 1152 (D.C. Cir. 1986); Landsing Diversified Props-II v. First Natl Bank
and Trust Co. of Tulsa (Iz 7e W. Real Estate Fund Inc.), 922 F.2d 592, 600-02 (10th Cir. 1990); Resorts
International, Inc. v. Lowenschuss (Iz 7e Lowenschuss), 67 F.3d 1394, 1399 (9th Cir. 1995); Bank of N.Y. Trust Co.
v. Official Unsecured Creditors’ Comm. (/z 7e Pac. Lumber Co.), 584 F.3d 229, 251-52 (5th Cir. 2009).

(%8) Menard-Sanford v. Mabey (Iz re A. H. Robins Co.), 880 F.2d 694 (4th Cir. 1989); In re Drexel Burnham
Lambert Group, Inc., 960 F.2d 285 (2d Cir. 1992); Monarch Life Ins. Co. v. Ropes & Gray, 65 F.3d 973 (1st Cir.
1995); Munford v. Munford Inc. (I e Munford Inc.), 97 F.3d 449 (11th Cir. 1996); Class Five Nevada Claimants v.
Dow Corning Corp.) In re Dow Corning Corp., 960 F.2d 285, 658 (6th Cir. 2002); Airadigm Commc'ns Inc. v. FCC
(In re Airadigm Commc'ns Inc.), 519 F.3d 640, 655-57 (7th Cir. 2008); Nat'| Heritage Found. Inc. v. Highbourne
Found., 760 F.3d 344, 347-50 (4th Cir. 2014); In re Lower Bucks Hosp., 571 Fed. App'x 139, 144 (3d Cir. 2014).

(8) In re On-Site Sourcing. Inc., 412 BR. 817, 825 (Bankr. E. D. Va. 2009); I re Flour City Bagels, LLC, 557 B.R.
53,78 (Bankr W.D. N.Y. 2016).

() #RBERRZUIXA0INEREVIWY In re Armstrong World Industries Inc., 423 F.3d 507 (3d Cir. 2005);
In re DBSD North American Inc., 634 F.3d 79 (2nd Cir. 2011)° f2 W KR VDL FEE N DOV In re SPM
Manufacturing Corp., 984 F.2d 1305 (1st Cir. 1993)°

() In re On-site Sourcing, Inc. 412 BR. at 826-28.

(])  In re ICL Holding Co., 802 F.3d 547, 555-56 (3d Cir. 2015).
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(&) Motorola, Inc. v. Official Comm. of Unsecured Creditors (I 7e Iridium Operating LLC), 478 F.3d 452, 466 (2d
Cir. 2007).
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({2) In re Trans World Airlines, Inc., 2001 WL 1820326 (Bankr. D. Del. 2001).

(&) Id., at11-13.
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(&) In re Drexel Burnham Lambert Group, Inc., 134 BR. 493, 497 (Bankr. SDN.Y. 1991); In re Exaeris Inc., 380
BR. at 746-47; In re Family Christian, LLC, 533 B.R. 600, 629 (Bankr. W. D. Michigan 2015).

(8) Austin W. Scott, The Fiduciary Principle, 37 Cal. L. Rec. 539, 540 (1949). BO&E# [N~ikd Ny =— [LIRE]
QP —IIRVRKE] MUK (EE | RRE)°

(53) United States ex rel. Willoughby v. Howard, 302 U.S. 445, 450 (1938); Mosser v. Darrow, 341 U.S. 267, 274, 71 S.
Ct. 680, 633 (1951).

() E.g., Ford Motor Credit Co. v. Weaver, 680 F.2d 451, 462 (6th Cir.1982); In re Grabill Corp., 113 B.R. 966, 97
(Bankr. N.D.IIL 1990); I re Cenargo International, PLC, 294 BR. 571, 599 n.32 (Bankr. SD.N.Y. 2003); Iz re Insilco
Technologies, Inc., 480 F.3d 212, 215 n.3 (3d Cir. 2007); Raymond T. Nimmer & Richard B. Feinberg, Chapter 11

Business Governance: Fiduciary Duties, Business Judgment, Trustees and Exclusivity, 6 Bankr. Dev. J. 1, 21
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(1989); Rutherford Campbell, Jr. & Frost Brown, Managers Fiduciary Duties in Financially Distressed
Corporations: Chaos in Delaware (and elsewhere), 32 Iowa J. Corp. L. 491, 500 (2007).

() Wolf v. Weinstein, 372 U.S. 633, 649-50 (1963); Commodity Futures Trading Commission v. Weintraub, 471
U.S. 343, 355-56 (1985).

(35) Smith, 488 A.2d at 872-73; ABA Committee on Corporate Laws, Corporate Director's Guidebook 18 (6th ed.
2011) 4820° L7 EBHEER (duty of good faith) +W4IR 11T Qs EN VAN QREE-048:0° DT FHEE - I8
B (8) HKxe

(83) Dodge v. Ford Motor Co., 170 B.W. 668, 684 (Mich. 1919); Katz c. Oak Industry, 508 A.2d 873, 879 (Del. Ch.
2008).

(8) North American Catholic Educational Programming Foundation, Inc. v. Gheewalla, et al, 930 A.2d 92, 101
(Del. 2007).

(&) Louisiana World Exposition v. Federal Ins. Co., 858 F.2d 233, 246 (5th Cir. 1988); Wabash Valley Power Assn
v. Rural Electrification Admin., 903 F.2d 445, 451 (7th Cir. 1990); Iz re Intermagnetics America, Inc., 926 F.2d 912,
917 (9th Cir. 1991); In re Integrated Res., Inc. 135 B.R. 746, 750 (Bankr. SD.N.Y. 1992); LaSalle Natl Bank v.
Perelman, 82 F. Supp. 2d 279, 292 (D. Del. 2000); Iz re Innkeepers USA Trust, 442 BR. 227, 235 (Bankr. SD.N.Y.
2010).

LaSalle Nat. Bank v. Perelman, 82 F. Supp. 2d 279, 292 (D. Del. 2000).

In re Innkeepers, 442 B.R. at 235.

Fulton State Bank v. Schipper (Iz re Schipper), 109 B.R. 832, 835-37 (N. D. IIl. 1990).
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() In re W.A. Mallory Co., Inc., 214 BR. 834, 837 (Bankr. ED. Va. 1997); In re Tidal Const. Co., Inc., 446 BR. 620,
624 (Bankr.S.D.Ga. 2009).
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In re Family Christian LLC, 533 B.R. 600, 625 (Bankr. W.D. Mich. 2015).

In re Flour City Bagels, LLC, 557 BR. 53, 82 (Bankr. W.D.N.Y. 2016).

In re Industrial Valley, 77 BR. at 22-23.

In re Country Manor of Kenton, Inc., 172 BR. 217, 220-21 (Bankr. N.D. Ohio 1994).
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Fulton State Bank v. Schipper (I re Schipper), 933 F.2d 513, 513-16 (7th Cir. 1991).
In re Continental Air Lines, 780 F.2d at 1226.

In re Oakwood Country Club, Inc., 2010 WL 4916436, *5-6 (Bankr. W.D. Va. 2010) 3~ H3MysErsk-HQEI-EH S

RONRT SBQUEETEE © AE S RME AV IR R IX W RAHR D °
In re Iridium, 478 F.3d at 466.
In re Chrysler LLC, 405 BR. 84, 95-96 (Bankr. S.D.N.Y. 2009).
In re Gulf Coast Oil Corp., 404 BR. 407, 418-19 (Bankr. S.D. Tex. 2009).
7 Collier on Bankruptcy 9 1129.01 [2] (Alan N. Resnick & Henry J. Sommer eds., 15th rev. ed. 2009).

In re Gulf Coast, 404 B.R. at 423-427.
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In re Gulf Coast, 404 B.R., at 427-428.
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